
 

 

Judgment Sheet 

IN THE PESHAWAR HIGH COURT, PESHAWAR 
JUDICIAL DEPARTMENT 

W.P.No. 456-P/2012 with C.M.No. 638-P/2013. 

JUDGMENT 

Date of hearing………………….17.12.2013……………………………………... 

Petitioner. (S.S. Polypropylene Pvt. Ltd) By ______________________________ 

__________________________________________________________________  
  
Respondents. (PESCO & 08 others) By __________________________________ 

__________________________________________________________________  

__________________________________________________________________ 

 
******************* 

 

DOST MUHAMMAD KHAN, C.J.- This single judgment shall also 

decide connected W.P.No. 2723/2010 with C.O.C.No. 34-P/2012 

with Review Petition No. 39-P/2013, Writ Petitions No. 474-P, 475-

P, 476-P, 477-P, 478-P, 479-P, 526-P, 527-P, 528-P, 529-P, 530-P, 

531-P, 532-P, 533-P, 534-P, 1063-P, 502-P, 503-P, 504-P, 505-P, 

506-P, 507-P, 508-P, 509-P, 461-P, 462-P, 463-P, 464-P, 465-P, 

466-P, 467-P, 468-P, 469-P, 470-P, 471-P, 472-P, 473-P, 501-P, 

457-P, 458-P, 459-P, 460-P, 510-P, 511-P, 512-P, 513-P, 514-P, 

515-P, 516-P, 517-P, 518-P, 519-P, 520-P, 521-P, 480-P, 481-P, 

482-P, 483-P, 484-P, 485-P, 486-P, 259-P, 522-P, 523-P, 524-P, 

525-P, 556-P, 555-P, 557-P, 597-P, 1010-P of 2012 and W.P.No. 

2526-P/2013 because in all these petitions identical questions of law 

& facts are involved besides, the judgment & order of respondent 

No.2 (NEPRA) dated 19.09.2011 is impugned.  
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2. The petitioners of all the above petitions have prayed that on 

acceptance of these petitions, this Hon’ble Court may very 

graciously hold, declare and order that: - 

i. the imposition and recovery of Fuel Adjustment Charge 

(FAC) by respondent No.1 together with any arrears thereof 

in monthly bill (s) of the petitioners, at the insistence or 

direction of other respondents is illegal, unlawful, ultra vires, 

without jurisdiction, void-ab-initio and thus of no legal 

effect; 

ii. the judgment & order of respondent No.2 (NEPRA) dated 

19.09.2011 is illegal, unlawful, without jurisdiction and is, 

therefore, liable to be reversed;  

iii. the respondents are bound to return / refund / adjust in future 

bills, the amount of any FAC, they will recover or had 

already recovered from the petitioners; 

iv. the respondent No.1 is not entitled, authorized or mandated 

by law to recover the impugned FAC or for that matter insist 

on such recovery through any forcible means, including but 

not limited to disconnection etc and must, therefore, be 

restrained / prohibited by way of writ of prohibition; 

 
 
3. Brief but relevant facts, as transpired from captioned 

petitions, are that the petitioners-companies, duly registered under the 

relevant law, have obtained electric supply connections from 

respondent No.1 under the relevant industrial tariff and have been 

paying their dues for consumption of electricity regularly; that the 

respondent No.1 (PESCO) is a Distribution Company, a component 

of “DISCOs”, duly licensed by respondent No.2 (NEPRA) vide 

License No. 07/DL/2001 dated 30th April, 2002 which was issued 
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specifically subject to Section 7 (4) of the Generation, Transmission 

& Distribution of Electric Power Act, 1997, however, the Provincial 

Government, at the time of issuance of this License, had raised 

objection that the determination of tariff is the right & prerogative of 

the Provincial Government under Article 157 (2)(d) of the 

Constitution; and that the Province of Khyber Pakhtunkhwa is 

blessed with immense hydro-electric potential and the hydroelectric 

generation production of this Province alone is 58% rather it would 

not be wrong to say that the production of this Province is almost 

double than what it actually consumes. According to the narrations of 

the petitions, the respondent No2 had previously adopted a wrong 

practice of imposition of Fuel Adjustment Charges (hereinafter 

referred to as FAC)) on monthly basis, on a lame pretext of variation 

in prices of petroleum products in international market and by the Oil 

Marketing Companies (OMCs), despite of the fact that this Province, 

as explained above, does not consume electricity produced from 

other sources but rather is self-reliant in terms of Hydel Generation 

and produces more Hydel Electricity than what it actually consumes 

and while producing Hydel Electricity as cheap as Rs.1.03 per kWh, 

the consumers of this Province are already purchasing this electricity 

back on a price almost ten times higher than the cost of production, 

making further imposition of yet another FAC an extremely harsh 

and confiscatory levy for those who do not consume a single unit of 
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electricity generated from other sources. When W.P.No. 1772/2011 

was filed by the Civil Society Organization called “Human Rights 

Commission South Asia”, the imposition of the FAC was suspended 

by this Hon’ble Court and the matter was subsequently referred to 

respondent No.2 (NEPRA) for determination of various questions, 

however, during this period, the imposition of FAC remained 

suspended and the consumers of this conflict-ridden and catastrophe 

stricken Province took a few sighs of relief but now again the 

petitioners and other consumers of respondent No.1 (PESCO) were 

appalled and bewildered  when the monthly bills for the month of 

December-January were received, where once again the practice of 

imposition of FAC got not only resumed but PESCO, under the 

guidelines of respondents No.4 & 6, have billed the consumers with 

heavy arrears of FAC (for three to four months) swelling the actual 

bills many folds. It is also narrated that the respondent No.2 while 

ignoring altogether the norms of impartiality, justice & fair play and 

in total disregard to the law & facts, applicable to the matter, has 

once again decided vide order dated 19.09.2011 in favour of 

imposition of FAC but while purposefully keeping mum about this 

determination, in collusion with other respondents, did not continue 

the practice of FAC right away, so that, this Hon’ble Court and 

masses remain unaware of its illegal order wherein, the respondent 

No.2 (NEPRA) has chosen to ignore clear provisions of the 
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Constitution i.e. Article 157, based on some erroneous concession 

while ignoring the dictate of this Court in another Suo Moto W.P.No. 

2723/2010 and the requirement of license of PESCO and lastly, once 

again it started determining the FAC, the way it was previously 

determined whereas for the month of December, 2011 the practice of 

imposition of FAC has been resumed in garb of some judgment of 

another High Court and the petitioners and millions of other 

consumers of this Province are once again slapped with imposition of 

FAC, despite a clear ground reality that electricity in the Province 

does not come from generation based on Hydrocarbon Fuels but is 

generated of Hydel Power, hence, the petitioners have come to this 

Court, through instant petitions, for redressal of their grievance.  

4. The learned counsels appearing on behalf of the petitioners 

have contended that the decision of respondent No.2 is not 

sustainable in law, arbitrary in nature and against the fundamental 

rights of the consumers of this Province. They further argued that the 

original petition of the respondent No.1 before respondent No.2 for 

fixation of tariff was not maintainable being filed by the PESCO and 

was not authorized by the Board of Directors to institute the same 

before respondent No.2. That respondent No.2, in utter violation and 

disregard of the judgment of this Hon’ble Court referring the matter 

to it, has passed the impugned order without taking into the 

consideration the guidelines provided by this Hon’ble Court in its 
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judgment dated 19.07.2011 given in W.P.No. 1772/2011. That the 

decision of NEPRA is against the spirit of provisions, contained in 

Article 157 (2) (d) of the Constitution of Islamic Republic of 

Pakistan, 1973. Furthermore, that any decision with respect of 

electricity, if any, is to be taken by any forum the matter should have 

been brought before the Council of Common Interest (hereinafter 

referred to as CCI) under Article 153 & 154 read with 4th Schedule of 

the Constitution where after the 18th Amendments, the electricity is a 

subject fall in Part-II of the said Schedule and only the CCI per 

Article 154 is competent to take a policy decision and also to give 

guidelines in respect of matters ancillary with electricity. That the 

matter was earlier taken by the Provincial Government with the CCI 

and a proper Committee has been constituted by the CCI, the report 

of which is yet to be received. That even if for the sake of arguments, 

it is said that the NEPRA has been authorized to determine tariff 

under Section 7 of the Generation, Transmission & Distribution of 

Electric Power Act, 1997 (hereinafter referred to as, “the Act”) and 

also to charge the fuel adjustment charges in view of the proviso 

added to Section 31 (4) through the Finance Act of 2008, which was 

only a money bill and under the garb of money bill such provision 

could not have been promulgated. That realizing the said mistake, 

again through the Amendment Act 2011, the said provisions of 

imposition of fuel adjustment charge has been substituted which also 
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is violative of Articles 153, 154 and 157 of the Constitution. The 

NEPRA has not even followed its own Rules regarding determination 

of tariff namely, The NEPRA (Tariff Standards & Procedure) Rules, 

1998, (hereinafter referred to as “the Rules”) and has violated the 

guidelines given in it. That charging the consumers of this Province 

on the pattern of the consumer of other DISCOs is violative of 

Article 4 of the Constitution because the electricity being produced in 

this Province is from Hydel source which is 3,917 MW and is more 

than 58% of the total Hydel generation. They further contended that 

the need of this Province is hardly 2400 MW but only 1700 MW is 

provided to this Province and that too at a high rate. The rate of 

electricity generated from Hydel is hardly Rs.1.03 per kWh while 

after mixing the same with the electricity produced by RFO, HSFO, 

HSD, Gas, Nuclear, Solar, Wind etc goes very high and the same in 

reverse is supplied from the National Grid to this Province on a very 

high rate although it produces the same at a very low rate as quoted 

above which is illegal, unlawful, unfair & unjust, hence, not 

sustainable in the eyes of law and to be declared as prayed for.  

5. The learned counsel appearing on behalf of respondent No.1 

argued that the respondent No.1 has been granted license by 

respondent No.2, after fulfilling all the codal formalities, also 

keeping in view the reservation made by the Provincial Government 

on the grant of such license. That the petition competently filed 
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before the respondent No.2 and after fulfilling the entire criteria and 

following the procedure, prescribed by the rules, the Federal 

Government has issued a Notification empowering the respondent 

No.1 to adjust / charge the consumers of this Province with a Fuel 

Adjustment Charges because of the fluctuation of prices of oil etc in 

the international open market. That the arguments of learned counsels 

for the petitioners with regard to fixation of tariff by the Provincial 

Government is not correct because the Provincial Government has 

neither constructed its own grid stations nor has installed any 

transmission lines much less the capability to generate the electricity. 

That all the generations, transmissions & distributions facilities are 

owned by the Federal Government and only that Government is 

competent to determine / notify the tariff on the recommendations of 

NEPRA. The objection of the petitioners with regard to the fixation 

of tariff by the Provincial Government in view of Article 157 (2) (d) 

is also not favourable to them because that cannot be read in isolation 

but in conjunctions with sub-clause (a) & (c) as interpreted & held by 

the Hon’ble Supreme Court of Pakistan in a case of Gadoon Textile 

Mills Vs. WAPDA 1997 SCMR 641. The other objection with regard 

to the matter fall within the domain of CCI, is also not correct 

because the main functions of the CCI is only to formulate and 

regulate policies in relation to the matters mentioned in Part-II of the 

4th Schedule ibid and not to fix the tariff of electricity.  That the 
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petitioners are not the true stakeholders in the matter because, if any, 

it would be the Provincial Government to take such an objection and 

that too in view of Article 157 (3) before the CCI. That the Provincial 

Government is only entitled to claim the net profit under Article 161 

(2) of the Constitution and has no power whatsoever to take to itself 

the power of fixation of tariff of electricity. That the consumers of 

this Province are not treated harshly but equally in view of the 

principle of Article 25 of the Constitution because after mixing the 

electricity generated from all sources, is provided to the consumers of 

all DISCOs on a common basket rate based on transfer price 

mechanism. He has relied on the case law reported in PLD 2013 

Lahore 182.    

6. The learned counsel appearing for respondent No.2 

contended that it is a statutory body established through a proper law 

of Parliament and has been empowered to determine the tariff and 

also to adjust the fuel charges spent by the generation companies 

because of the variation of prices in international open market. That 

after filing a proper petition by the Distribution Companies etc and 

giving a public hearing to all stakeholders the NEPRA, after fulfilling 

the codal formalities, determined the tariff and send recommendation 

to the Federal Government and the latter notify the same in the 

official gazette.  
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7. The learned counsel appearing on behalf of respondent No.6 

has filed written arguments as well as has addressed at the bar by 

contending that the impugned decision of NEPRA is in pursuance of 

the decision of this Hon’ble Court passed in W.P.No. 1772/2010 after 

fulfilling all the requirements of law through a Public Notice and 

giving hearing to all the stakeholders and not even a single flaw has 

been pointed out either in the reasoning or in the conclusion of the 

said decision. That the arguments of learned counsel for the 

petitioners have no constitutional or legal support and the same are 

not based on correct and proper interpretation of law. That the 

priority of the consumers of Province under Article 161 of the 

Constitution is only in respect of gas and not the electricity. That 

under Article 157 (1) it is the power of the Federal Government to 

construct Hydroelectric or Thermal Power Installation or Grid Station 

for the generation of electricity and lay or cause to be laid inter 

Provincial Transmission lines, however, before taking any decision 

the only stipulation is to consult the Provincial Government where 

such hydroelectric power station is to be constructed. That all the 

installations, so far, operative are owned and controlled by the 

Federal Government. That the Provincial Government has not 

exercised its own authority granted by Article 157 (2) (a) to (d). That 

the subject matter has squarely been dealt with by the Hon’ble 

Supreme Court of Pakistan in the case of Gadoon Textile Mills Vs. 



 

 

11

WAPDA 1997 SCMR 641 and nothing has been left for debate. That 

the NEPRA has submitted details of determination of consumers end 

tariff July to September 2010 and notification of Fuel Adjustment 

Charges for April, May, June & July 2011 which are deemed to be 

decrees, have not been challenged. Similarly, the determination of 

PESCO end consumers in tariff dated 20.11.2012 has also not been 

challenged thus, have attained finality. That the petitioners are 

seeking the rewriting of the Constitution in writ jurisdiction, which is 

not the domain of this Hon’ble Court while hearing a petition under 

Article 199 of the Constitution. That the solution lies with the 

Provincial Government to purchase the Hydel Power Installation, 

Grid Stations, Distribution Companies and Transmission Lines, 

situated in this Province, and then sell only Hydel Electricity to 

consumers at whatever rate it deems fit. Reliance is placed on the 

case law reported in 1997 SCMR 641, judgments of Islamabad High 

Court and Lahore High Court Lahore in the subject matter.   

8. The learned Advocate General Khyber Pakhtunkhwa 

contended that the Hon’ble Supreme Court has already held in the 

case of Gadoon Textile Mills Vs. WAPDA 1997 SCMR 641 

(relevant pages, 769 to 773) that the Council of Common Interest 

(CCI) is a pivotal & highly powerful constitutional body, being the 

creation of the Constitution, in view of Articles 153 & 154 read with 

4th Schedule; Part-II, Federal Legislative List and the Rules of 
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procedure of the Council of Common Interest particularly Rules, 10, 

11 & 14, it is invested with full powers of decision making, 

formulating policies for the Government & its Organization / 

Attached Departments, regulating its conduct. Neither the CCI nor its 

decisions, referable to it under the Scheme of the Constitution, could 

be ignored, bypassed, surpassed or obstructed in performance of its 

Constitutional duties & obligations. He further added that keeping in 

view the provisions of Article 154 (3) of the Constitution, 1973, the 

CCI has been placed at a very high pedestal and any decision made 

by it falling within its domain whether it relates to Federal 

Government, its Ministries & Departments or Corporation or the 

Provincial Governments shall have binding & superimposing effect. 

No authority, whatsoever, within the State has the right to deviate 

from or neglect the binding decision of CCI made by it with regard to 

any matter falling within its Constitutional domain & obligations 

because it is the highest constitutional forum representing all the 

Federating Units and to see & secure the interest of each Federating 

Unit and to decide any dispute or matter in a reasonable manner and 

on the basis of sound rationales and in accordance with law and the 

Constitution, thus, he added, that the CCI is a cementing & binding 

force to keep the Federating Units of the Federation together by 

redressing genuine grievances of each Unit. In other words, CCI 

plays the role of ultimate arbiter to keep the Federation intact 
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including its integrity, redressing grievances of each Federating Unit 

without any pause & stop or unnecessary delay, creating sense 

exploitation of its natural or / and other resources and to dispel sense 

of depreciation in any case and under any circumstances.   

9. Before addressing & attending to the rival contentions of the 

three major parties in this and all the connected petitions, in the first 

instance, we deem it essential to first attend to the constitutional 

scheme on the subject, the provisions of the NEPRA Act, 1997 and 

the Rules framed thereunder as well as the relevant provisions of the 

WAPDA Act, 1958.  

10. After a long dictatorial rule in the country and after the sad 

demise of the founder father of Pakistan (Qaid-e-Azam Muhammad 

Ali Jinnah), corruption, corrupt practices, mismanagement, 

favouritism & exploitation of poor at the hands of influential, poorest 

governance rendered by the Feudal Lords for a long duration 

followed by dictators, capturing the State Authority and writ at 

gunpoint, the imprudent policies both on internal & external fronts, 

ultimately landed the country in irretrievable crises and the mother 

land i.e Pakistan’s independence, achieved through untold sacrifices 

by our forefathers, was torn into two pieces in the year 1971 after the 

East Pakistan was broke-away at the occasion of Dhaka fall which 

emerged as “Bangladesh”.  
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11. During the above period of chaos & crises, we got the first 

Constitution in the year 1956, which too was trampled under heavy 

boots by the then dictator within two years when Martial Law was 

imposed throughout the country in 1958. In the year 1962, a self 

framed & styled constitution was handed down to the people of 

Pakistan by the then dictator, who run the State affairs according to 

his wish & will. At that point of time the fate of the nation was 

attached inseparable with the West & Western interest. This major 

fault in the foreign policy so adopted brought about many crises to 

the country.  

12. The dictator’s wrong policies engaged the country in a full 

front war with India in 1965. The two warring countries engaged in 

devastating war / fight albeit, for a short duration of seven (17) days, 

however, our home land received irreversible set back on economic 

front for decades to come. The chaos & economic crises resulted into 

unreasonable price hike. The then dictator was confronting mass 

demonstration, and when saw potential of public worth, in violation 

of the provisions of his own drawn Constitution, he handed over 

power to the next General in line to assume the state powers as 

dictator in March, 1969. The real mess of devastation was seen 

during the period of the succeeding dictator. Albeit, free & 

transparent elections were held both in West & East Pakistan but the 

majority party of the then East Wing was denied the right to rule the 
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country and the mandate, it has received, was treated with indignity, 

a separation moment got momentum which was further triggered, 

financed & practically supported by the neighbour country and its 

armed forces, resulting into Dhaka fall on 17th December, 1971.  

13. After the above debacle, the West wing was renamed as 

Pakistan. The majority party leaders in the Parliament ultimately 

succeeded, giving a unanimously adopted Constitution in the year 

1973, which was given effect on the Independence Day.  

14. In the preamble of Constitution, few Paras are of pivotal 

importance having direct nexus with the integrity & solidarity of the 

country which are reproduced below: -    

“Wherein the principles of democracy, freedom, 

equality, tolerance and social justice, as enunciated 

by Islam, shall be fully observed; 

Wherein shall be guaranteed fundamental rights, 

including equality of status, of opportunity and 

before law, social, economic and political justice, 

and freedom of thought, expression, belief, faith, 

worship and association, subject to law and public 

morality; 

Wherein the independence of the judiciary shall be 

fully secured.” 

 
15. Under Article 2 (A) of the Constitution, the principles and 

provisions set out in the Objectives Resolution reproduced in the 

Annexures have been made substantive part of the Constitution and 

shall have effect accordingly. These principles have been reiterated 
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and annexed with the Constitution to give strong commitments that 

territories (Provinces) and those territories, to be included in or 

acceded to Pakistan, shall form a Federation, the Federating Unit will 

be autonomous with such boundaries & limitations on their powers & 

authorities, as may be prescribed, and also the equality before law, 

social, economic & political justice, was also fully ensured & 

guaranteed.  

16. With reference to natural resources of a particular federating 

unit / Province, various machinery provisions were enacted in the 

Constitution and for justiciable & equitable use of such resources by 

the Federation; it had to give share of profit or priority to the 

federating unit where such natural resources are situated. This 

indefeasible right has been squarely & un-debatably defined & 

guaranteed.   

17. To amicably settle the grievances of any federating unit with 

regard to its natural resources and profit thereon as well as priority or 

exploitation of the same, under the provisions of Article 153, the 

Council of Common Interest was constituted / established with 

considerable powers & authority to formulate policies for the Federal 

Government, Provincial Governments, Corporations and attached 

departments to the Federal Government to regulate their conduct, 

attitude & approach. As has been contended by the learned Advocate 

General very rightly, the CCI is a high prerogative body being of 
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pivotal & vital importance, its sole object is to redress the genuine 

grievance of federating unit or that of Federation and its decisions, 

policies formulated and directions issued have got constitutionally 

binding effects both on the Federation and the Federating Unit to 

which it relate. The CCI has been further conferred upon powers to 

frame rules of procedure for conducting its business in the matters 

referred to it or about which it has the powers & authority to 

formulate policy and make binding decisions. To properly understand 

the intent of the framer of the Constitution, Article 154 thereof is 

reproduced below: -  

“A.154. (1) The Council shall formulate and 

regulate policies in relation to matters in Part II of 

the Federal Legislative List and shall exercise 

supervision and control over related institutions.  

(2) The Council shall be constituted within thirty 

days of the Prime Minister taking oath of office. 

(3) The Council shall have a permanent Secretariat 

and shall meet at least once in ninety days: 

Provided that the Prime Minister may convene a 

meeting on the request of a Province on an urgent 

matter.] 

(4) The decisions of the Council shall be expressed 

in terms of the opinion of the majority. 

(5) Until 3[Majlis-e-Shoora (Parliament)] makes 

provision by law in this behalf, the Council may 

make its rules of procedure. 
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(6) 3[Majlis-e-Shoora (Parliament)] in joint sitting 

may from time to time by resolution issue 

directions through the Federal Government to the 

Council generally or in a particular matter to take 

action as 3[Majlis-e-Shoora (Parliament)] may 

deem just and proper and such directions shall be 

binding on the Council. 

(7) If the Federal Government or a Provincial 

Government is dissatisfied with a decision of the 

Council, it may refer the matter to 3[Majlis-e-

Shoora (Parliament)] in a joint sitting whose 

decision in this behalf shall be final.” 

 
18. The CCI is a supreme body, however, under sub-article (6) 

the Parliament in a joint sitting by a resolution may issue direction to 

the CCI through Federal Government in particular matters deemed 

just & proper and such decisions shall be binding on the Council. 

Similarly, under sub-article (7) if the Federal Government or a 

Provincial Government is dissatisfied with the decision of the 

Council, it may refer the matter to the Parliament and its decision in a 

joint sitting in this behalf shall be final.  

19. Like CCI, the upper house / Senate has been established and 

its member are to be elected in equal numbers from each federating 

unit so that each federating unit has representation at par with other 

federating units irrespective of its strength of population.  

20. For the purpose of formulating plans in respect of financial, 

commercial, social & economical policies, National Economics 

Council (NEC) has been constituted under Article 156 of the 
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Constitution. The commission while formulating such plans is bound 

amongst other factors, to ensure balance development and regional 

equity and shall also be guided by the principle of policy setout in 

Chapter-II of Part-II of the Constitution and the Council shall be 

responsible and to submit Annual report to the Parliament.  

21. The most relevant Articles with reference to the subject 

matter are 157 & 158 of the Constitution. Both these Articles in 

verbatim are reproduced below to properly understand the true intent 

& object of the framer of the Constitution: -  

“157.  Electricity.—(1)  The Federal Government 

may in any Province construct or cause to be 

constructed hydro-electric or thermal power 

installations or grid stations for the generation of 

electricity and lay or cause to be laid inter-

Provincial transmission lines. 

Provided that the Federal Government shall, prior to 

taking a decision to construct or cause to be 

constructed, hydro-electric power stations in any 

Province, shall consult the Provincial Government 

concerned. 

 (2)     The Government of a Province may— 

(a)  to the extent electricity is supplied to that 

Province from the national grid, require supply to be 

made in bulk for transmission and distribution 

within the Province: 

(b)  levy tax on consumption of electricity within 

the Province: 
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(c)  construct power houses and grid stations and lay 

transmission lines for use within the Province; and 

(d)  determine the tariff for distribution of electricity 

within the Province. 

(3) In case of any dispute between the Federal 

Government and a Provincial Government in respect 

of any matter under this Article, any of the said 

Governments may move the Council of Common 

Interests for resolution of the dispute. 

158 Priority of requirements of natural gas. 

The Province in which a well-head of natural gas is 

situated shall have precedence over other parts of 

Pakistan in meeting the requirements from the well-

head, subject to the commitments and obligations as 

on the commencing day.” 

 
 
22. For the supply of electric energy to various sectors in the 

country, an authority called “WAPDA” was established & constituted 

under the WAPDA Act, 1958 to carryout the object & purposes of 

Article 157 and to utilize the water resources particularly in the 

Province of Khyber Pakhtunkhwa for generation of electricity.  

23. For this purpose, the biggest Reservoir for two fold purposes 

i.e. generating electric energy and to irrigate thousands & thousands 

acres of land in the country, “Tarbela Dam” was constructed with the 

financial & technical assistance of a foreign donor company. Its 

installed capacity was 3478 MW when it was commissioned while 

sometime it has crossed 4000 MW according to the record provided 

to the Court. The average capacity of generating electricity is shown 
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1312 MW which is either due to the winter season when water inflow 

decrease, the silting up of the Reservoir with the passage of time and 

improper maintenance of the power house machinery including 

turbines due to corrupt practices. At present the peak capacity of the 

Reservoir generating energy is shown 1850 MW. The average level 

of the Reservoir water is shown 1518.52 feet.  

  The second Reservoir in Khyber Pakhtunkhwa is “Warsak 

Dam”. Its installed capacity is shown as 243 MW, average capacity is 

77 MW and peak hours capacity is 130 MW.  

   Next in the line is “Allai Khwar”. Its installed capacity is 

shown 121 MW, average capacity is 20 MW and peak hours capacity 

is 121 MW.  

  The other Reservoir in Khyber Pakhtunkhwa is “Khan 

Khwar”. Its installed capacity is shown 74 MW, average capacity is 

10 MW and peak hours capacity is 68 MW besides, Small Hydel 

Projects situated in Khyber Pakhtunkhwa generating 86.8 MW 

electricity on the basis of installed capacity, average capacity is 

shown 28 MW and its peak hours capacity is 31 MW.  

24. On the other hand, the GENCO’s generate electricity as 

follows: -  

i. Jamshoro (runs through furnace oil / gas). Its installed 

capacity is shown 850 MW, average capacity is 287 MW and 

peak hours capacity is 287 MW while in the remarks column 
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Unit (2) & (3) purportedly generating 180 MW and 170 MW 

energy respectively has been shown on forced outage due to 

scheduled & technical defect.  

ii. Kotri (runs through gas). Its installed capacity is shown 174 

MW but due to non-availability of gas quota it is not 

generating a single MW electricity. 

iii. Lakhra (probably runs through furnace oil & gas both). Its 

installed capacity is shown 150 MW, average capacity is 30 

MW and peak hours capacity is 30 MW. 

iv. Quetta (runs on natural gas). Its installed capacity is shown 

35 MW but presently it is not generating energy due to non-

availability or low gas pressure.  

v. Guddu (runs on natural gas). Its installed capacity is shown 

1655 MW, average capacity is 669 MW and peak hours 

capacity is also 669 MW while in the remarks column Units 

2, 4, 11, 12 & 13 have been shown to be of 515 MW on 

forced outage due to technical fault while Unit No. 5 

production is 170 MW which is also of forced outage due to 

technical fault.  

vi. Muzaffargarh (runs through furnace oil / gas). Its installed 

capacity is shown 1350 MW, average capacity is 693 MW 

and peak hours capacity is also 693MW. 
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25. Keeping in view the volume of Hydel Power Energy, the 

other generated through Furnace Oil and Natural Gas, (HSD / Natural 

Gas), Thermal IPPs Nuclear & Nuclear-II and total Hydel IPPs and 

purely Nuclear IPPs, when is mixed into one basket, the system 

capability is shown 19769 MW, its average capacity is shown 9764 

MW while peak hours capacity is shown 11384 MW which is much 

short of the demand and there is wide gap between the generating 

capacity and the demanded one, why for this reason, loud cries are 

coming out from every corner of the country particularly Khyber 

Pakhtunkhwa against unbearable load shedding.   

26. On the other hand, from the well-heads of the four Provinces 

natural gas produced & supplied to the National Grid break-up is 

given below: -  

“Balochistan  297 Volume (MMCFD). 

Sindh.   871 Volume (MMCFD). 

Punjab.   120 Volume (MMCFD). 

Khyber Pakhtunkhwa. 16039 Volume (MMCFD). 

 

27. The natural gas produced from the well-heads in Khyber 

Pakhtunkhwa and provided to different sectors is as follows: -  

i. Domestic (Khyber Pakhtunkhwa) 72 MMCFD. 

ii. Commercial (Khyber Pakhtunkhwa) 13 MMCFD. 

iii. Strategic / Defense Industries 70 MMCFD. 

iv. General Industries (Khyber Pakhtunkhwa) 27 

MMCFD. 
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v. Captive Powers (Khyber Pakhtunkhwa) 17 

MMCFD.  

vi. CNG (Khyber Pakhtunkhwa) 73 MMCFD. 

vii. Other Sectors (Khyber Pakhtunkhwa) 499 MMCFD. 

viii. Line losses leakage measurement errors / theft both 

for Punjab & Khyber Pakhtunkhwa is shown 178 

MMCFD. 

 

28. From the above narrations and the two tables of electric 

energy generating through different sources and the share of gas 

supplied from well-heads of Khyber Pakhtunkhwa to industrial, 

power and other sectors is of reasonably great volume. Both the 

energy generated through Hydel Generation and through Natural Gas 

supplied from Khyber Pakhtunkhwa, is the cheapest one amongst all 

and has a great contribution to run wheels of the industries and keep 

up functioning other important and strategic sectors, thus, both 

sources of energy through Hydel and that provided through use of 

Natural Gas supplied by Khyber Pakhtunkhwa are of considerable 

worth and volume.  

29. Tarbela & Warsak Reservoirs are the oldest one in the 

country and initially these two Reservoirs were the main source of 

providing cheapest electricity energy generated through Hydel Power 

for decades.  

30. Albeit, the Constitution of Pakistan, 1973 was adopted in 

April, 1973 but was given effect on Independence Day the same year, 
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however, the then NWFP (now Khyber Pakhtunkhwa) was not paid a 

single penny as Net Hydel Profit as commanded by the provisions of 

Article 161 (2) of the Constitution for long 20 years.  

31. The explanation annexed / attached to sub-article (2) is to the 

following effect: -  

 
“Explanation.—For the purposes of this clause 

“net profits” shall be computed by deducting 

from the revenues accruing from the bulk 

supply of power from the bus-bars of a hydro-

electric station at a rate to be determined by the 

Council of Common Interests, the operating 

expenses of the station, which shall include any 

sums payable as taxes, duties, interest or return 

on investment, and depreciation and element of 

obsolescence, and over-heads, and provision for 

reserves”. 

 
 

32. Under the provisions of Section 25 of the WAPDA Act 1958, 

the WAPDA has been authorized to sell power, keeping in view 

different factors, enunciated therein. Similarly, under the provisions 

of Section 26, the WAPDA was required to maintain complete and 

accurate books of account in such form as may be prescribed by it 

provided that separate accounts shall be maintained for all schemes & 

transactions relating to powers, while under Section 27 thereof each 

year in the month of January the authority (WAPDA) shall submit to 

the Government for approval as statement of the estimated receipts 

and expenditure in respect of next financial year.  



 

 

26

33. The accounts of the authority has been made subject to audit 

process by the Auditor General Office of Pakistan and has to submit 

report to the Federal Government which shall be opened to public 

inspection. Copy of the report is also to be provided to the Authority 

to carry out the directives issued by the Government for rectification 

of audit objection.  

34. The Parliament without expressly repealing the provisions of 

Sections 25 & 26 of the WAPDA Act, 1958, enacted an Act called 

“Regulation of Generation, Transmission & Distribution of Electric 

Power (Act No. XL of 1997) Act, 1997 which was given effect on 

16.12.1997.  

35. Under the provisions of Section 3 thereof, National Electric 

Power Regulatory Authority was established consisting of a 

Chairman & one Member representing each Province laying down 

certain qualification and other criteria for their eligibility.  

36. While establishing a new authority under the above 

provisions of Section 3 no particular reference was made to various 

provisions of the WAPDA Act, 1958, discussed earlier, as to whether 

these have been repealed and shall cease to exist anymore, however, 

through general provisions of Section 45, the provisions of this new 

enactment were given overriding effect on other all laws to the 

contrary including Rules & Regulation for the time being in force.  
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37. Another anomaly has been created by Section 30 of the new 

Act of 1997, referred ibid, which, inter alia, provides as follows: -  

 
S.30. WAPDA and SHYDO to be licensees. — (1) 

Notwithstanding anything contained in this Act for 

the period of six months from the commencement of 

this Act, the WAPDA and the SHYDO shall be 

deemed to be licensees under this Act, and during 

the said period shall apply for appropriate licences 

in accordance with the provisions of this Act.” 

 

 
38. In the WAPDA Act, 1958 it was conferred upon 

overwhelming power of all kind and nature to generate, transmit, 

distribute and enhance generation of electricity energy throughout the 

country also to regulate the grant of licenses, however, WAPDA has 

been made subservient to the new authority established under Section 

3 of the Act of 1997. Neither the WAPDA Act has been repealed as a 

whole nor WAPDA has been made subordinate to the new authority 

under any provisions of law through express terms & words. All 

assets including infrastructure, power houses, reservoirs, 

transmissions, distributions and the machinery of Grid Stations are 

still retained by WAPDA.  

39. Another serious vacuum and legal anomaly created is of a 

nature which appears difficult to be resolved and determined because 

SHYDO was no doubt granted a license by WAPDA but it is still at 

the age of infancy. Except one or two generating units which are not 
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fully functional, it has not built any other power house nor have laid 

down transmission lines and the entire planned Project is absolutely 

incomplete. Leaving aside the above factual aspect, which was 

highlighted at the bar, under the 18th Amendment, SHYDO is no 

more a licensee under the then WAPDA nor the Regulation of 

Generation, Transmission, Distribution of Electricity Power 

Authority established under Section 3 of the Act 1997 has taken any 

concrete step to that effect under the 18th Amendment brought about 

in the Constitutional scheme granting permission to Provincial 

Governments under Clause (c) of Sub-Article (2) of Article 157 of 

the Constitution, to construct Power Houses, Grid Stations and lay 

transmission lines for use within the Province and also to determine 

the tariff for distribution of electricity within the Province, therefore, 

the provisions of Section 30 of the Act 1997 with regard to SHYDO 

to be a licensee under the authority constituted and established under 

Section 3 of the said Act has ceased to exist, operate rather it has 

become absolutely ineffective and inoperative and SHYDO including 

its planned future Projects for hydel power generating energy shall 

under no circumstances could be considered under control and 

management of the Authority or for that matter under the WAPDA 

any more. The same is declared to be independent power / electricity 

generation, distribution, transmission and tariff determination 

authority and it is for the Provincial Government to further determine 
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the scope of authority of SHYDO with regard to various matters 

pertaining to its affairs or any other matter ancillary thereto.      

40. As we have discussed in Para-30 that the Constitution of 

Pakistan came into full effect in the year 1973 and the first 

installment became due for payment in the August, 1974, however, 

for no good reason, much less plausible, it was not paid to this 

Province. On one hand the WAPDA and the Federal Government 

both were benefited to largest extent from the energy generated 

through Hydel Power, as by then except KESC and few others IPPs 

till the year 1995, IPPs and GENCOs mushroom growth was not in 

sight nor these companies were operative in the field.  

41. The WAPDA withheld the net Hydel profit, payable to the 

Province of the then NWFP, and this aspect was deliberately muffled 

for many years when for the first time the National Finance 

Commission, another Constitutional Body, in its meeting held on 22nd 

November, 1986 took up the matter and decided to constitute a 

Committee to examine the question of full payment of Net Hydel 

Profit (NHP) to the Provinces for generating of electricity in bulk 

from hydel stations located in the Provinces because of the command, 

contained in Article 161(2) of the Constitution. This Committee was 

headed by the then Deputy Chairman Planning Commission, Mr. 

A.G.N.Kazi, who was assisted and supported by three (03) members 

namely, (1) Mr. H.U.Beg, Finance Secretary, (2) Mr. Muhammad 
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Akram Khan, Additional Finance Secretary Water & Power Division 

and (3) Mr. Saeed Ullah Jan, Secretary Finance Department, 

Government of NWFP. The Committee was required to submit its 

report on the subject matter by 31st December, 1986.  

42. In light of the A.G.N.Kazi Committee, report was submitted 

which was considered much pivotal to redress the genuine grievance 

of this Province, however, the Federal Government or for that matter 

the WAPDA were reluctant to give effect to the findings / decisions 

of the Committee. Much frustrated & constrained, the leadership of 

the Province brought this issue into the notice of the then President 

through a written representation on 14th March, 1978, who was 

pleased to issue directive No. 81/11/PA(C) dated 14-16.03.1978, as 

follows: -  

“CMLA directed that net profits of bulk electricity 

generation due to NWFP as provided in Article 161 

(2) of the Constitution be calculated and disbursed 

immediately. Ministry of Finance and WAPDA 

should immediately take action in consultation with 

the Provincial Government.” 

   The National Finance Commission (1979) which was 

constitutionally required to take the matter to its logical conclusion 

by giving Award but to the utter dismay of the Province, the same 

was left undecided.  

43. The National Finance Commission was reconstituted on 25th 

July, 1985. The Commission took serious note of this outstanding 
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issue. In its meeting held on November, 22nd 1986, it constituted the 

following Committee to determine the net profit and submit report to 

the Commission: -  

1. Mr. A.G.N.Kazi, Chairman.  

2. Mr. H.U.Beg, Member,  

3. Mr. Akram Khan, Member.  

4. Mr. Saeed Ullah Jan, Member,  

5. Mr. M. Zafar Iqbal, Secretary.”  

 

  At a later stage, Secretary Finance, Government of Punjab, 

also added as a member to the Committee. Mr. H.U.Beg retired on 

08.06.1987 and was replaced by Mr. Izhar-ul-Haq.  

44. This new Committee held several meetings to determine the 

methodology for calculation of revenues of hydel profits at bus bars. 

The Government of the then NWFP proposed that the electricity 

should be priced on the basis of buying rate of WAPDA from KESC 

or on the basis of proposed buying rate from the private sector, or on 

the basis of cost of thermal generation of electricity. The Committee 

decided that the electricity in Pakistan was not priced on marginal 

cost basis to socio-economic considerations. As such, the best 

formula would be to price it according to what the consumer pays. 

Indeed, this was implicit in connotation of the word “Revenues” as 

revenues arise when payments are received. Based on this 

fundamental decision, the following methodology was adopted for 

arriving at net profits at bus bars of the respective Hydel Stations: -  
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a. “The apportionment of capital cost of 

Tarbela to power be worked out on the basis 

of specific works undertaken for power.  

b. In working out “revenues” the average 

system selling rate including normal rate and 

FAC be taken into account, as this is what 

the consumer is actually paying. 

c. In order to work out revenue at bus bars the 

calculations would be worked backwards 

from selling price by deducting transmission 

and distribution costs.  

d. Establishment charges relating to 

transmission and distribution would be 

charged on actual cost basis.  

e. Cost of the head office would be distributed 

over generation, transmission and 

distribution in accordance with the accepted 

formula.  

f. “Net Profits” would be worked out by 

deducting from revenue establishment 

charges of the power house, operation and 

maintenance cost actually incurred, 

depreciation, interest and return actually paid 

on the net financing obtained for the power 

house after taking into account funds 

available in depreciation and reserve funds. 

g. Depreciation would be based o the book 

value of the cost of items apportioned to 

power. This is in line with the earlier 

decision of Finance Division taken in the 

meeting dated 12.11.1979.  

h. Provision for reserve would be taken as 

equal to rate of depreciation.  
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i. The figure of 1% would be used for 

obsolescence and it would be charged where 

depreciation is not charged.  

j. The date of the use of tunnel for power 

should be taken into account for charging the 

cost towards power with effect from that 

date.  

k. “Suspense and Miscellaneous” head will be 

charged depreciation at the average rate of 

depreciation for all other heads.  

l. Exact amount of interest being paid by 

Government of Pakistan on the loans utilized 

for capital investment in the power sector 

and also the interest paid on local currency 

loans utilized for the purpose would be 

worked out.  

m. Depreciation will be calculated from the date 

of commissioning of power house and not 

from date of take over of power house by 

WAPDA i.e. 1959. It was further decided 

that wherever the power house or any of its 

equipment had been fully depreciated no 

further depreciation will be charged.  

n. Electricity losses would be accounted for 

only once, at the point of generation.  

o. As depreciation is being accounted for, 

repayment or principal of loans would not be 

deductable from revenues.  

 

45. In the course of discussions, the Committee was told by the 

representative of WAPDA that FAC should not be included in the 

total price of power or alternatively fuel cost may be accounted for 
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while working out the net profit, however, the Committee disagreed 

with the suggested formula and reiterated its stance that the fixation 

of price has no direct nexus with the mode of generation rather price 

paid by the consumers for the power delivered shall be the correct 

criteria and in working out the “revenues” the amount actually paid 

by the consumer is to be taken into account as that alone reflects the 

value of power. It was further decided that it was not possible to 

deduct fuel cost, as under the Constitution only the operating cost of 

Hydel Station in question has to be taken into account and not the 

cost of other Thermal or Hydel Stations of WAPDA.  

46. The representative of the WAPDA through another disguise 

pressed hard that sufficient reserves should be created for the 

replacement and expansion of the entire power system, however, the 

Committee decided that the provision for reserves should be equal to 

the annual depreciation. The plain wording of the explanation under 

Article 161 (2) of the Constitution indicates that the reserves, referred 

to, relate to the hydel electric station in question and not WAPDA 

system as a whole.  

47. On the basis of the criteria / parameters, determined by the 

Committee, WAPDA was asked to prepare statements of accounts. 

The statements furnished by WAPDA in respect of the hydel stations 

were objected to by the Finance Secretary, Government of the then 

NWFP. The Committee held several joint meetings and came up with 
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reconciled statements of accounts. The Committee then appointed a 

Sub-Committee consisting of Secretary, National Finance 

Commission, Chief Foreign Loans and Economic Policy, Planning 

and Development Division, Finance Secretary NWFP and G.M. 

Finance WAPDA to finalize statements. The reconciled statements of 

six hydel stations are placed before the Committee, accordingly the 

total amount of Net Hydel Profit payable for 1984-85 was as under: -   

(a). Tarbela.  1590.636 Millions.  

(b). K.G.Bannu.  6.663 Millions.  

(c). Warsak.  129.790 Millions.  

(d). Malakand.  29.830 Millions.  

(e). Dargai.   20.521 Millions.  

(f). Chitral (Loss)  (5.564) Millions.  

RECOMMEDATIONS: 

I. To determine net profits of Provinces where 

power houses of hydel stations are located, 

methodology as outlined in para-6 above has 

to be adopted.  

II. The profits aggregating Rs.1590.636 million, 

Rs.6.663 million, Rs.129.790 million, 

Rs.29.830 million and Rs.20.521 million for 

the year 1984-85 for Tarbela, K.G.Bannu, 

Warsak, Malakand, Dargai Hydel Stations 

respectively may be accepted by the Federal 

Government. For other years a similar 

procedure may be followed. Calculations for 

hydel stations located in Punjab are not 

included in this report. For them, WAPDA 
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will be submitting proposals separately on 

the basis of the principles mentioned in this 

report.  

III. The return of 4% on investment being paid 

by WAPDA to the Federal Government, be 

paid including arrears to the Provincial 

Government concerned.  

IV. There is no provision in the Constitution for 

charging “loss” if any, to the Provinces. 

Moreover, as “profit” of each undertaking is 

to be determined separately, loss of one 

station cannot be adjusted against profit of 

other station.  

 

Sd/- 
Mr. A.G.N.Kazi, 

Chairman & Five Members. 
Dated. 27.01.2987.” 

 

48. The “Net Profit” reports regarding different hydel stations 

are in the table below: -  

Tarbela Power Station  
1984-85. 

1 Total Generation of WAPDA  (MKWH) 18780 

2 Transmission cost of the whole 

system including Authority’s 

overhead.  

(Min. Rs) 1376 

3 Cost of Transmission per unit 

generated (2-1) 

-- 7.33 

4 Distribution Cost of the whole 

system including Authority’s 

overhead. 

(Min. Rs) 2198 

5 Cost of distribution per unit 

generated (4 -1) 

(Ps/Kwh) 11.70 

6 Gross Revenue (SOP+FAS+Other 

Income). 

(Min. Rs) 9202.00 

7 Selling price per unit generated (6-1) (Ps/Kwh) 49 
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8 Revenue per unit generated (7-3-5) (Ps/Kwh) 29.97 

9 Units Generated by Tarbela. (MKWH) 7256 

10 Revenue at Bus Bar (8x9) (Min. Rs) 2174.623 

11 Generation cost (without reserve & 

Authority’s overhead) 

(Min. Rs) 446.885 

12 Authority’s overhead. (Min. Rs) 0.412 

13 Provision for Reserve (Min. Rs) 136.690 

14 Net Profit after deducting overhead 

and reserve (10-11-12-13) 

(Min. Rs) 1590-636 

 

K.G. Bannu Power Station  
1984-85. 

1 Revenue per unit generated s per 

Appendix-1. 

(PS/Kwh) 29.97 

2 Units generated by Kurrum Garhi  (MKWH) 28 

3 Revenue at Bus Bar (1x2) (Min. Rs) 8.392 

4 Generation Cost without reserve & 

Authority’s overheads 

(Min. Rs) 1.528 

5 Authority’s Overhead (Min. Rs) 0.013 

6 Provision for Reserve (Min. Rs) 0.188 

7 Net Profit after deducting 

Authority’s Overhead and Reserve 

(3-4-5-6) 

(Min. Rs) 6.663 

 

Warsak Power Station  
1984-85. 

1 Revenue per unit generated as per 

Appendix-1  

(PS/Kwh) 29.97 

2 Units generated by Warsak. (MKWH) 662 

3 Revenue at Bus Bar (1x2) (Min. Rs) 198.40 

4 Generation Cost without reserve & 

Authority’s Overhead. 

(Min. Rs) 51.646 

5 Authority’s Overhead  (Min. Rs) 0.227 

6 Provision for Reserve  (Min. Rs) 16.737 

7 Net Profit after deducting 

Authority’s overhead and Reserve 

(3-4-5-6). 

(Min. Rs) 129.79 
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Chitral Power Station  
1984-85. 

1 Revenue per unit generated as per 

Appendix-1  

(PS/Kwh) 29.97 

2 Units generated by Chitral. (MKWH) 2.859 

3 Revenue at Bus Bar (1x2) (Min. Rs) 0.857 

4 Generation Cost without reserve & 

Authority’s Overhead. 

(Min. Rs) 5.389 

5 Authority’s Overhead  (Min. Rs) 0.013 

6 Provision for Reserve  (Min. Rs) 1.019 

7 Net Profit after deducting 

Authority’s overhead and Reserve 

(3-4-5-6). 

(Min. Rs) (-5.564) 

 

Malakand Power Station  
1984-85. 

1 Revenue per unit generated as per 

Appendix-1  

(PS/Kwh) 29.97 

2 Units generated by Warsak. (MKWH) 108 

3 Revenue at Bus Bar (1x2) (Min. Rs) 32.368 

4 Generation Cost without reserve & 

Authority’s Overhead. 

(Min. Rs) 2.258 

5 Authority’s Overhead  (Min. Rs_ 0.020 

6 Provision for Reserve  (Min. Rs) 0.260 

7 Net Profit after deducting 

Authority’s overhead and Reserve 

(3-4-5-6). 

(Min. Rs) 29.83 

 

 

Dargai Power Station  
1984-85. 

1 Revenue per unit generated as per 

Appendix-1  

(PS/Kwh) 29.97 

2 Units generated by Warsak. (MKWH) 87 

3 Revenue at Bus Bar (1x2) (Min. Rs) 26.074 

4 Generation Cost without reserve & 

Authority’s Overhead. 

(Min. Rs) 4.776 

5 Authority’s Overhead  (Min. Rs_ 0.040 

6 Provision for Reserve  (Min. Rs) 0.737 
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7 Net Profit after deducting 

Authority’s overhead and Reserve 

(3-4-5-6). 

(Min. Rs) 20.521 

 

49. The Government of the then NWFP gave its own views in 

the draft report, relying on the President Directives dated 14.3.1978 

which we have earlier reproduced, issued by the CMLA. The 

Secretary Finance Government of the then NWFP made strong 

representation during the meetings of the Sub-Committee by 

referring to the Unanimous Resolution No. 127 of the then NWFP 

Provincial Assembly passed on 03.03.1986 regarding payment of net 

profit to NWFP. Copy of the Resolution was also sent to the Finance 

Department and N.F.C Secretariat but in the draft report of the Sub-

Committee no reference was made to the said Resolution of the 

Provincial Assembly.  

50. The Government of then NWFP was never taken into 

confidence nor it was given the right of hearing while preparing the 

draft report by the Sub-Committee in contravention of the WAPDA 

own report, earlier prepared in November, 1982 regarding 

determination of net profit, payable to the Government of the then 

NWFP and Punjab from bulk generation of power at hydro electric 

station situated in these Provinces. While working out the new 

formula, the WAPDA / Sub-Committee totally ignored the then 

CMLA / President’s directives dated 14.03.1978. Instead the Finance 

Division vide letter No. 10(54)PF.IV/77-1952 dated 30.11.1981 
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informed the Provincial Government that it would be associated with 

the exercise when it is finalized.  

51. The Government of then NWFP provided the Committee a 

set of three formulas, however, the Committee vide Para-6 of the 

report justified its own formula as the best one to the effect that price, 

per unit electricity, which WAPDA pays to other, is denied to the 

Provinces particularly, Khyber Pakhtunkhwa. That too was imposed 

in view of the fact when it was paying much higher rate per unit to 

Thermal Generating Units elsewhere in the country. It was also in 

contravention of the directives, issued by the then President / CMLA, 

referred to above. This formula was exclusively made applicable to 

the Provinces where the major looser was the Khyber Pakhtunkhwa 

Province. The K.E.S.C and other private sectors energy generating 

companies were paid much higher rates / price per unit as compared 

to Khyber Pakhtunkhwa.  

52. The explanation, attached to Article 161 (2) of the 

Constitution, has expressly mentioned deduction of specific charges / 

cost incurred by WAPDA but it is recovering F.A.C from the people 

of Khyber Pakhtunkhwa while denying them the profit thereon or per 

unit price, which the end consumers paid to the Authority, now 

freshly constituted and established under the new law, referred ibid. 

On the other hand, WAPDA did not pay interest / profit on loan 

under T.D.F to the Khyber Pakhtunkhwa under a false pretext that it 
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had incurred expenditure under T.D.F while in fact and per accounts’ 

books this expenditure was incurred on the replacement of Irrigation 

& Flood Control System having no nexus with the replacement and 

rectification of the Power Houses, equipments or its infrastructure. 

The Khyber Pakhtunkhwa has not been paid a single penny of profit 

on T.D.F loan till date.  

  Again, the line losses, on technical side and due to theft, are 

illegally and without any constitutional authority deducted from the 

Net Hydel Profit of this Province, which is clear violation of the 

provision of Article 161 (2) of the Constitution.  

53. The Provincial Government’s statement of account could not 

be reconciled with the one which WAPDA had prepared. At many 

occasions correspondence and discussions were made with the 

WAPDA Authority, however, despite of repeated demands, it did not 

supply the audit report and departmental figure for proper and 

accurate reconciliation. The profit / interest, earned by WAPDA at 

the rate of 4%, was also denied to be paid to the Khyber 

Pakhtunkhwa along with net profit plus 10% surcharge due to 

delayed payment recovered from Government Departments.  

54. The Auditor General of Pakistan’s office alone could 

ascertain & clarify the accuracy of figure provided by WAPDA for 

calculation of net profits. This procedure was in vogue in view of the 

decision taken on 14.06.1987 in light of the President’s Order No.II 
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of 1975. Similarly, the reservations & apprehensions of the Province, 

based on genuine figures and plausible explanation, were deliberately 

not incorporated into the draft report. Even the mode of payment of 

net hydel profits to Khyber Pakhtunkhwa and profit on investment 

have not been made in due course.  

55. The CMLA’s directives dated 14.03.1978, earlier 

reproduced, which were given constitutional validity in the year 

1985, have also not been followed by WAPDA / Federal Government 

despite of a clear command, contained in Article 161 (2) of the 

Constitution.  

56. Keeping in view the above undeniable facts, based and 

founded on documentary proof, the WAPDA has: - 

i. failed to act in accordance with the provision 

of the Constitution of the Islamic Republic 

of Pakistan; 

ii. disregarded the directive of the Chief Martial 

Law Administrator; 

iii. not complied with the unanimous Resolution 

of the Provincial Assembly; 

iv. not acted upon the provincial Government’s 

repeated requests; AND 

v. not complied with the National Finance 

Commission directive of 1986.” 

 

57. This non-compliance by WAPDA was despite of the fact that 

in the Budget statements / documents for the year 1987-88 it has 
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shown Rs.3039 millions as self financing in the same Financial 

Years. (Reference may be made to the “Federal Budget in brief of 

1987-88”).  

58. Again, the WAPDA has never maintained separate accounts 

for all those schemes & transactions relating to Hydel Power 

Generations. Under the provision of Section 26 of the WAPDA Act it 

was under statutory obligation to maintain complete and accurate 

book of accounts. It was for this reason that in the report of the 

Auditor General of Pakistan for the financial year 1983-84 the 

following anomalies were pointed out: -  

“The Act requires that the Authority shall maintain 

complete and accurate books of accounts in such 

form, as may be prescribed by it, and that separate 

accounts shall be maintained for all schemes and 

transactions relating to power.” 

 

59. As required under Section 21 (3) of the WAPDA Act, the 

Federal Government may direct the WAPDA to comply with the 

provisions of Section 21 (3) of the Act in its letter & spirit, however, 

contumacious silence was observed during the last many decades on 

this vital issue, triggering frustration, grievances and generating sense 

of deprivation in Khyber Pakhtunkhwa. The Auditor General of 

Pakistan’s office has also failed to discharge its constitutional 

obligation in this regard in a transparent, fair & just manner.  
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60. The WAPDA, as it appears, has always concealed the true 

statements of accounts with regard to Net Hydel Profit, payable to the 

Province of Khyber Pakhtunkhwa, and whenever differences arose on 

that account, the WAPDA through dextrose methodology always 

showed reduced profit and exaggerated account of depreciation. This 

was not on a single occasion but throughout the period of last many 

decades, the same style & attitude was adopted by WAPDA, not 

providing complete, fair, transparent & correct statements of 

accounts to the Province of Khyber Pakhtunkhwa albeit, several 

times correspondence were made with WAPDA on this burning issue 

but it was deliberately withheld. Even the Ministry of Water & 

Power, also failed to discharge its statutory and constitutional 

obligation directing the WAPDA to provide full particulars of 

accounts to the Government of the Province of Khyber Pakhtunkhwa.  

61. Another trap invented was / is at source deduction from the 

Net Hydel Profit of Khyber Pakhtunkhwa on account of outstanding 

arrears against the Government Department, Semi-government 

Department and Autonomous Bodies without comparing the balance-

sheet / statements of accounts with the Government of Khyber 

Pakhtunkhwa.  

62. Another glaring example of discriminatory treatment given to 

Khyber Pakhtunkhwa by WAPDA, is the interest shown / payable on 

foreign / local loans allegedly obtained for Tarbela from the year 
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1977-78 to 1984-85, amounting to Rs.788.337 millions. These loans 

were obtained despite of the fact that WAPDA by then was having 

sufficient reserves / surplus amount, from which such expenses could 

be met on hydel stations constituted in Khyber Pakhtunkhwa. No 

balance-sheet / statement of account has been provided to the 

Government of Khyber Pakhtunkhwa that where such amount was 

spent, how it was spent and whether it related to the power houses 

repairs, replacement of power houses and grid stations’ equipments 

or it was spent on renovation, relining, remodeling and 

channelization of the irrigation system.  

63. On the other hand, the loss per unit of generation of thermal 

energy has been included to put extra burden and reduce the Net 

Hydel Profit of Khyber Pakhtunkhwa. The annual report of WAPDA 

for the year 1985-86 is a testimony to this fact and also in the power 

system statistics 11th issue of November, 1986. The Provincial 

Assembly and the Government of Khyber Pakhtunkhwa represented 

before WAPDA at many occasions that it is not just and fair to fix the 

price per unit on the present ratio when the WAPDA pays much 

higher price to the other Provinces particularly energy generated 

through thermal stations.  

64. The WAPDA had been frequently disregarding not only the 

provisions of the Constitution but the formula of A.G.N.Kazi 

Committee too. It is more generous to K.E.S.C and private sectors, 
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energy generated companies. Once the hydel power energy is mixed 

up on the figment of imagination and put into the national grid and 

so-called one basket with the thermal power generated energy and 

energy generated through Nuclear stations and price is fixed per unit 

for end consumers to pay including the consumers of Khyber 

Pakhtunkhwa then, why the profit earned on the bulk of the energy 

supplied could not be made the basis for determining the net profit of 

the Province of Khyber Pakhtunkhwa to be paid to it.  

65. The representation of the Khyber Pakhtunkhwa Government 

is that bus bars rate should be the one which WAPDA pays to the 

other power generating companies according to the ECC decision 

dated 05.05.1985. Similarly, the WAPDA, now the Authority freshly 

constituted under the new Act, are charging 10% surcharge on the 

late payment but share in that is denied to the Khyber Pakhtunkhwa 

Province. There is another glaring aspect of exploitation by WAPDA 

because 4% returns on investment on hydel projects of Kurrum 

Garhi, Warsak, Dargai and Malakand albeit transmission and 

distribution system was constructed by the Government of Khyber 

Pakhtunkhwa but was subsequently taken over control by the 

WAPDA, its payment has been denied to the Province of Khyber 

Pakhtunkhwa since the year 1970 which per WAPDA balance-sheet, 

issued in the year 1980-81, was Rs.85.758 millions. Similarly, mark 

up / profit on arrears pending since long have accumulated to large 
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extent but that too is denied to the Khyber Pakhtunkhwa from the 

year 1971-72 up to date.  

66. Per record, supplied by the Secretary Power & Irrigation 

Department Government of Khyber Pakhtunkhwa, at present many 

hundred billions of rupees Net Hydel Profit arrears are due from 

WAPDA to the Province of Khyber Pakhtunkhwa for the last many 

decades. During this period, the Pakistani currency has devalued & 

depreciated vis-à-vis US $ many hundred percent. For convenience 

sake the following table with regard to the above fact would show 

that how much losses the Province of Khyber Pakhtunkhwa would 

suffer even if it is paid the due arrears in billions: -  

Period 
 

Spot Buying Spot Selling Average 

Aug 1947 to Jul-55 Parity/Official / Exchange Rate 
 

3.3085 

Aug-55 to Apr-72 
 

4.7619 4.7775 4.7697 

May-72 to Jan-73 11.0000 11.0156 11.0078 
 

Feb-73 to Dec-81 9.9000 9.9156 9.9078 
 

 
Period Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun 

1981-82 9.9078  9.9078  9.9078  9.9078  9.9078  9.9078  10.2509 10.7045 11.1325 11.6691 11.5849 11.9859 

1982-83 12.1698 12.2684 12.3607 12.5635 12.4478 12.8654 12.8431 12.8985 12.9050 12.9760 12.9703 13.0378 

1983-84 13.2678 13.3867 13.3998 13.3047 13.2378 13.4272 13.6266 13.5398 13.3495 13.5609 13.8735 13.8791 

1984-85 14.0671 14.0766 14.2885 14.5456 14.7698 15.1721 15.4749 15.7349 16.0349 15.9243 16.0078 15.9798 

1985-86 16.0078 15.9078 16.1386 16.0539 15.9878 15.9878 15.9878 15.9878 15.9878 16.2122 16.5472 16.9358 

1986-87 16.7800 16.9145 16.9971 17.0725 17.2578 17.2578 17.2578 17.2578 17.3166 17.3141 17.3433 17.3906 

1987-88 17.4916 17.6009 17.5638 17.5954 17.5490 17.4937 17.5091 17.5779 17.6093 17.6440 17.6771 17.8806 

1988-89 18.1212 18.2606 18.3619 18.4711 18.7285 18.7301 18.9862 19.3274 19.5327 19.9718 20.9414 21.1528 

1989-90 21.1068 21.1027 21.1101 21.1693 21.3565 21.4385 21.4736 21.4736 21.4815 21.7476 21.9582 21.9229 

1990-91 21.7944 21.8083 21.8944 21.8440 21.9107 21.9099 22.1296 22.2054 22.5604 23.2502 23.7405 24.1241 

1991-92 24.6281 24.7185 24.7154 24.6804 24.7668 24.7914 24.7548 24.7175 24.9234 25.0865 25.1570 25.1891 

1992-93 25.1929 25.1854 25.1427 25.2044 25.5080 25.6933 25.9752 26.2669 26.5855 26.7461 26.8686 27.1477 

1993-94 28.3871 29.9247 29.9247 30.0903 30.1252 30.1616 30.2910 30.4633 30.5736 30.6164 30.6835 30.7247 

1994-95 30.6694 30.6694 30.7267 30.7267 30.7434 30.8319 30.9188 30.9695 30.9688 30.9505 30.9936 31.0517 

1995-96 31.2033 31.3563 31.5186 32.1071 34.3357 34.3357 34.3357 34.4353 34.5719 34.7071 34.8496 35.0570 

1996-97 35.2821 35.5732 36.6113 38.1608 40.2203 40.2203 40.2203 40.2203 40.2203 40.2564 40.4418 40.4945 

1997-98 40.6013 40.6213 40.6213 42.6215 44.1602 44.1602 44.1602 44.1602 44.1974 44.2911 44.1609 44.5940 

1998-99 46.2633 46.1150 46.1150 46.1150 46.1150 46.1150 46.1150 46.1150 46.1150 46.1150 48.4848 51.7017 

1999-00 51.6067 51.6408 51.7284 51.7534 51.7653 51.7647 51.7702 51.7962 51.7912 51.7911 51.7975 52.0452 

2000-01 52.5075 53.9820 56.1063 58.1591 57.0032 57.9913 59.0639 59.6205 60.5224 61.0673 61.8291 63.4010 

2001-02 64.0905 64.1157 64.1472 62.2097 61.1255 60.5836 60.2011 60.1611 60.1020 60.1232 60.1253 60.1246 
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2002-03 59.7907 59.5102 59.2578 59.0530 58.5852 58.4162 58.1829 58.0811 57.8675 57.7757 57.7311 57.7429 

2003-04 57.7432 57.7877 57.8093 57.5609 57.3342 57.3960 57.3993 57.3601 57.4495 57.4616 57.6753 57.9165 

2004-05 58.2777 58.7934 58.9725 60.0311 59.9393 59.5478 59.4452 59.3525 59.3529 59.4031 59.5081 59.6673 

2005-06 59.2634 50.6547 59.7593 59.7108 59.7647 59.8076 59.8396 59.8855 60.0070 59.9979 60.0668 60.1618 

2006-07 60.2711 60.3180 60.5033 60.5959 60.7282 60.8878 60.8780 60.7221 60.6927 60.7052 60.6718 60.6256 

2007-08 60.3978 60.5145 60.6376 60.6795 61.0003 61.1798 62.3667 62.6185 62.7500 63.5556 67.6009 67.2563 

2008-09 70.5896 74.2926 77.1668 80.4331 79.9239 78.9238 79.0856 79.4485 80.2355 80.3958 80.5268 80.9574 

2009-10 82.0062 82.7716 82.8462 83.2176 83.4540 84.0021 84.5184 84.8991 84.3500 83.9386 84.3318 85.2844 

2010-11 85.5031 85.6070 85.7618 85.9416 85.5440 85.7072 85.6778 85.3141 85.3380 84.6278 85.2122 85.7859 

2011-12 86.0204 86.6211 87.4744 86.9655 86.9316 89.3402 90.1357 90.6186 90.7135 90.6345 91.2605 94.1151 

2012-13 94.3779 94.4660 94.5877 95.3457 95.9926 97.1870 97.4720 97.9687 98.0605 98.31.19   

 
 
67. In this way even if the established / claimed amount of 

arrears, standing in billions of rupees, is paid by the WAPDA now to 

the Khyber Pakhtunkhwa, the loss would be enormous and colossal, 

the CCI and NFC shall have to take up the matter on this vital issue 

and to grant due relief to Khyber Pakhtunkhwa.  

68. Undeniably, FAC is charged, levied & recovered, after 

putting the electricity, generated through hydel power stations in 

Khyber Pakhtunkhwa, thermal power stations and nuclear power 

stations, into the so-called basket, however, when it comes to the 

payment of Net Hydel Profit to Khyber Pakhtunkhwa, the share in 

the FAC, collected by the WAPDA / Authority, is excluded 

therefrom. This treatment squarely offend against the prohibition 

contained in Article 25 of the Constitution thus, the so-called formula 

invented and adopted by the Authority, is ultra vires of the above 

constitutional provision and being in disregard of the statutory law, is 

declared null and void and of no legal effect.  

  Each noose & corner of this Province is hit by the militancy 

at large scale, inflicting irreparable losses on its economy, the 
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devastating flood which hit the Province in the year 2010, the 

militant operation in the valley of Swat, Malakand and Dir, followed 

by counter operation launched by the Pak Army, the economy growth 

has not only set to naught but it has drastically dropped down to 

irretrievable level. The most horrible and gravely devastating 

earthquake of the year 2005 hit the entire Hazara Region of this 

Province. Overwhelming infrastructures both governmental and 

private were razed to the ground. People in thousands were killed and 

doubled than that got injured and great numbers have become 

disabled for life long. In this way thousands of people became jobless 

& homeless and job opportunities for the remaining almost vanished.  

69. The crucial legal question arises herein as to whether the 

Rules relating to imposition of levy and recovery of FAC from the 

consumers of Khyber Pakhtunkhwa, who provide more hydel power 

generating electricity than its demanded requirements besides 

providing natural gas, the next cheapest fuel, to various thermal 

stations generating electricity energy, can be billed and charged with 

FAC on the false premise and unfounded criteria to apply uniform 

rates throughout the country. The simple answer, in our humble view, 

is big NO because when both the natural resources of this Province 

i.e hydel power energy and natural gas supplied to thermal power 

stations located elsewhere for generating less cost electricity reduced 

burden on the rest of the end consumer in the rest of the country, 
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further burdening and costing the people of Khyber Pakhtunkhwa 

with FAC when diesel, furnace oil and other costly fuel is never used 

in any electricity power generating house nor it is situated anywhere 

in this Province thus, the criteria adopted is absolutely illegal and 

without lawful authority because no where in the NEPRA (Tariff, 

Standards & Procedure) Rules, 1998 the NEPRA is invested with 

clear authority to do what is doing at present, charging the end 

consumers of Khyber Pakhtunkhwa with FAC thus, all inactions in 

this regard both of the past, present and future are held without lawful 

authority and of no legal effect.   

70. We have been provided the policy of the Government on 

fixation of prices of POL / diesel & petrol rates for different 

Provinces per liter. It varies because the sale price of petrol & diesel 

in Khyber Pakhtunkhwa is on much higher side as compared to other 

Provinces. Why one national grid and a single basket like for 

electricity energy has not been established to apply the same formula. 

This is another example of serious discrimination given to the people 

of this Province.  

71. Although the learned counsel for NEPRA and PESCO 

heavily relied on the judgment of the Hon’ble Apex Court given in 

the case of Gadoon Textile Mills Vs. WAPDA 1997 SCMR 641, 

however, in that case two (2) questions of law were before the Apex 

Court for determination as to whether the surcharge and additional 
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surcharge is a part of tariff which was answered in the affirmative 

and secondly, whether the exemption / concession at the rate of 50%, 

granted to Gadoon Industrial Estate, could be withdrawn which too 

was answered in the affirmative by the Apex Court for the detailed 

reasons recorded therefor, hence, the dicta laid down and relied by 

the learned counsel for the replying respondents is not of much help 

to them rather they operate on different legal proposition and facts.  

72. Now, we have to see whether the NEPRA authority has 

unbridled power in fixing the tariff and particularly the FAC.  

73. It has been held in unequivocal terms by the Hon’ble Apex 

Court in Gadoon Textile Mill’s case, referred ibid, that such 

surcharge is essential part of tariff.  

74. Before fixing tariff, the generating cost of the private sector 

companies, generating electricity energy on furnace oil, high speed 

diesel and gas are determined and fixed according to the prices of 

fuel supplied to it with a margin of reasonable profit.  

75. Despite of repeated queries, made from the learned counsel, 

representing NEPRA and the companies particularly PESCO, that 

what is the mode & manner through which the three (03) kinds of 

fuel are supplied to these companies by the supplier companies. 

Whether there are agreements between the supplied and supplier 

companies and what are the terms & conditions of those agreements, 

they could not produce the same nor it was brought on record in any 

manner to show that as to whether the two types of fuel i.e. furnace 
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oil and diesel is / are supplied in bulk. What is the storage capacity of 

the Electricity Generating Companies and while fixing and 

determining the new tariff through methodology of FAC whether 

physically check is carried out by NEPRA or its field staff that while 

claiming extra tariff paid on account of FAC, at the time of petition 

made to it for fixing of enhanced tariff rate, its fuel tanks were full of 

fuel which it had purchased on the old rates from the supplier 

companies or it was rightly claiming FAC because on account of 

purchase of fuel on new enhanced market rates from the supplier 

companies.  

76. Looked at from this angle, we are constrained to hold that 

NEPRA is shifting undue and unreasonable burden of raising price 

per unit to the end consumers, blindfoldedly and in a highly careless 

& unreasonable manner because neither the fuel tanks of these 

generating companies are checked physically as to whether it is full 

to capacity with fuel purchased on the old rates or these are empty 

because once it is found full to capacity with fuel purchased on old 

rates, the generating companies are left with no justification to ask 

for the fuel adjustment charge to be imposed, levied and recovered 

from the end consumers. In our firmed view such colourful exercise 

of power by NEPRA amounts to depriving a citizen of its property 

which is squarely prohibited by Article 24 of the Constitution 

because property has been defined in Article 260 which includes any 
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right, title or interest in property, moveable or immovable and any 

means and instruments of production thus, the FAC imposed levied 

and recovered from the end consumer is declared unlawful ultra 

vires, being in disregard of the Constitution, prohibition, the statutory 

law & rules on the subject and against any lawful justification.  

77. The power conferred upon NEPRA under Section 3 of the 

National Electric Power Regulatory Authority (Tariff, Standards & 

Procedure) Rules, 1998, amounts to excessive derogation of powers 

without any check & balance system of effective nature provided 

therein nor any well planned strategy has been provided to authorize 

NEPRA to raise the tariff rate through means of FAC. There is 

almost a big vacuum in the provisions of the said Rules with regard 

to transparency and proper yardstick have not been provided nor any 

accurate method for doing so has been laid down much less a 

concrete, visible & transparent criteria.  

78. While going through the scheme of the Rules, it has been 

drafted with a designed to provide maximum benefit to the private 

companies generating thermal power electricity energy.  

79. There is another noticeable phenomenon which shall not go 

un-escape.  

80. According to the DATA provided shown to be expected 

system capability on 04.11.2013 is as follows: -  



 

 

EXPECTED	SYSTEM	CAPABILITY	ON	04‐11‐2013	"MONDAY"	

Hydel	Indent	
Name	of	Station	 Installed	Capacity	(MW)	 Capacity	Average	

(MW)	
Capacity	At	Peak	

(MW)	
Present	 Previous	

Scheduled	
Outage	 Remarks	

HYDEL	 		

Trabela	 													3,478		 													1,312		 													1,850		 											
45,000		

											
40,000		 																						7		 R/L	1518.52	ft.	

Mangla	 													1,000		 																	809		 													1,000		 											
30,000		

											
25,000		 																						9		 R/L	1207.70	ft.	

Ghazi	Brotha	 													1,450		 																	825		 													1,160		 		 		 		 		

Warsak	 																	243		 																				77		 																	130		 													
6,096		

													
6,096		 																						6		 		

Chashma	Hydro	 																	184		 																	143		 																	144		 		 		 		 		

Jinnah	Hydel	 																				96		 																				32		 																				37		 		 		 		 		

Allai	Khwar	 																	121		 																				20		 																	121		 		 		 		 		

Khan	Khwar	 																				74		 																				10		 																				68		 		 		 		 		

Small	Hydel	 																86.6		 																				28		 																				31		 		 		 		 		

TOTAL	HYDEL	 											6,733		 											3,256		 											4,541		 		

GENCO's	 		
Oil	Receipt	
(M.Tons)	

Oil	Receipt	
(M.Tons)	

Oil	Receipt	
(M.Tons)	 		

Jamshoro	(FO/GAS)	(150/4000)	 																	850		 																	287		 																	287		 0	 													
9,716		 Today	 Unit	(2),	180	MW	on	schedule	outage,	(11‐11‐2013)	

Unit	(3),	170	MW	on	forced	outage,	(Technical)	

Kotri	(GAS)	(35)	 																	174		 																					‐				 																					‐				 		 		 0	 Gas	quota	Nil	

Lakhra	 																	150		 																				30		 																				30		 		 		 		 		
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Quetta	(GAS)	(10)	 																				35		 																					‐				 																					‐				 		 		 0	 Complex	on	forced	outage	due	to	low	gas	pressure.	

Guddu	(GAS)	(317)	 													1,655		 																	669		 																	669		 		 		 212	 Unit	(2,	4,11,12,13),	515	MW	on	forced	outage,	(Technical)	

Muzaffargarh	(FO/GAS)	(6500/360)	 													1,350		 																	693		 																	693		 													
3,195		

											
25,061		 		 Unit	(1),	185	MW	on	schedule	outage.	(20‐12‐2013)	

Unit	(2),	170	MW	on	forced	outage.	(Technical)	

TOTAL	GENCO's	 											4,214		 											1,679		 											1,679		 		 		 		 		

IPP's	 		

KAPCO	(LSFO)	(5500)	 1638	 410	 410	 3006	 41333	 0	

Unit	(3)	124	MW	standby	on	HSD	
Unit	(2)	137	MW	schedule	outage	till	4‐11‐2013	
Unit	(4)	134	forced	outage.	
Unit	(5,6)	240	MW	schedule	outage	till	13‐11‐2013.	
Unit	(13)	164	MW	on	scheduled	outage.	22‐12‐2013.	
Unit	(14)	164	MW	on	scheduled	outage.	27‐12‐2013.	

HUBCO	(FO)	(7200)	 1292	 726	 726	 4901	 22038	 		 Unit	(4)	300	MW	on	scheduled	outage	till	8‐12‐2013.	
Unit	(1)	150	MW,	load	restricted	to	150	MW	due	to	technical	problem.	

KEL	(FO)	(700)	 131	 124	 124	 605	 9099	 		 		

AES	Lalpir	(FO)	(2000)	 362	 343	 343	 2000	 11946	 		 		

AES	PAKGEN	(FO)	(2000)	 365	 348	 348	 2000	 2687	 		 		

HCPC	Quetta	(GAS)	(24)	 140	 100	 119	 		 		 24	 GT‐1	synched	at	8:23	HRS	after	forced	outage.	

UCH	(GAS)	(230)	 586	 0	 0	 		 		 0	 		

ROUSCH	(GAS)	(85)	 450	 400	 400	 		 		 85	 Complex	on	scheduled	outage	(29‐11‐2013)	
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FKPCL	(GAS)	(83)	 157	 0	 0	 		 		 83	 		

Liberty	Power	(GAS)	(50)	 235	 208	 208	 		 		 50	 		

AEL	(GAS)	(6)	 31	 30	 30	 		 		 6	 		

AGL	(FO)	(800)	 163	 139	 139	 		 		 		 Unit	(6),	16	MW	on	scheduled	outage.	

ATLAS	Power	(FO)	(1000)	 219	 155	 155	 680	 3989	 		 Unit	(2,5,10),	51	MW	on	scheduled	outage.	

Engro	Energy	(GAS)	(75)	 226	 0	 0	 		 		 75	 Complex	on	forced	outage	(Technical)	

Nishat	Power	(FO)	(1000)	 200	 194	 194	 1094	 10305	 		 		

Nishat	Chunian	(FO)	(1000)	 200	 195	 195	 0	 6820	 		 		

Foundation	Power	(GAS)	(58)	 175	 0	 0	 		 		 58	 Complex	on	schedule	outage	till	18‐11‐2013.	

Liberty	Tech	(FO)	(1000)	 200	 160	 160	 0	 5156	 		 Unit	(6,11),	34	MW	on	scheduled	outage.	

HUBCO	Narowal	(FO)	(1000)	 220	 195	 195	 1130	 9240	 		 Unit	(1),	18	MW	on	scheduled	outage.	

SAIF	(HSD/GAS)	(1000/38)	 225	 100	 200	 400	 1143	 0	 Presently	one	unit	running	on	HSD	and	one	unit	standby	on	HSD.	HSD	stock	24	HRS	on	full	complex.	

Orient	(HSD/GAS)	(1000/38)	 225	 100	 200	 0	 545	 0	 Presently	one	unit	running	on	HSD	and	one	unit	standby	on	HSD.	HSD	stock	3	HRS	on	full	complex.	

Saphire	(HSD/GAS)	(1000/38)	 225	 100	 200	 200	 871	 0	 Presently	one	unit	running	on	HSD	and	one	unit	standby	on	HSD.	HSD	stock	17	HRS	on	full	complex.	

Halmore	(HSD/GAS)	(1000/38)	 207	 100	 100	 0	 410	 0	 Presently	one	unit	running	on	Gas	fuel	and	one	unit	forced	outage.	HSD	stock	13	HRS	on	full	complex.	

TOTAL	IPP's	 											7,872		 											4,127		 											4,446		 								19,330		 		 							
593	
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CHASHNUPP‐I	(Nuclear)	 325	 301	 301	 		 		 		 		

CHASHNUPP‐II	(Nuclear)	 325	 306	 306	 		 		 		 		

TOTAL	Nuclear	IPP's	 															650		 															607		 															607		 		

JARGAN	(Hydel)	 30	 8	 8	 		 		 		 		

Malakand‐III	(Hydel)	 81	 24	 27	 		 		 		 		

New	Bong	ESCAPE	(Hydel)	 84	 62	 72	 		 		 		 		

TOTAL	Hydel	IPP's	 															195		 																		94		 															107		 		 		 		 		

FFCEL	Wind	 50	 2	 2	 		 		 		 		

ZEPL	Wind	 56	 2	 2	 		 		 		 		

GRAND	Total	IPP's	 											8,823		 											4,832		 											5,164		 		 		 		 		

(IPP's+GENCO's)	 								13,037		 											6,511		 											6,843		 		 		 		 		

SYSTEM	CAPABILITY	 								19,769		 											9,764		 								11,384		 		 		 		 		



 

 

 

81. Keeping in view the drastic drop in the capacity of 

generating electricity of these private companies no one from the 

government or NEPRA even did pee into machinery / equipments of 

the companies, to ascertain whether they are running the old rusted 

and obsolete machinery which were installed many decades back or 

have invested money by replacing the same through new one, 

however, the drop in its capacity of generating energy would show 

that no meaningful effort has been made by any one of these 

companies to replace the rotten machinery, replacing it through new 

one thus, on one hand this old machinery is consuming extra ordinary 

fuel but generating less electricity energy, dearly costing the Nation 

because on one hand foreign exchange of millions dollars go waste 

on import of crude oils for the consumption of these companies while 

on the other hand due to lowest generating capacity of electricity the 

ultimate extra cost of consumption of fuel, burden is shifted to the 

end consumers besides load shedding has also inflicted heavily losses 

on the economy of the country. Industries have suffered a lot 

particularly those manufacturing items for export to earn foreign 

exchange and other alike thus, these companies have become a 

source of nibbling out all the resources and economy of the country 

without any check & balance over it.  

82. In the recent past the government distributed amongst these 

companies billions of rupees in the name of clearing circular debt but 
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with the passage of three (03) months time their generating capacity 

have dropped down to the old level and the Nation is confronted with 

unmanageable crises and beside the Industrial, Commercial, Trade 

sector, the domestic consumer, hospitals dealing with emergency 

cases relating to human life and primary schools of first grade where 

small kids are studying, are left to chilling cold and scratching heat 

besides life saving drugs worth millions of rupees in each region of 

the country are being spoiled due to absence of refrigerating facilities 

and because due to paucity of life saving drugs many citizens have 

died in a miserable condition but none of the Government has shown 

any degree of interest to introduce drastic reforms in this sector by 

providing strict check & balance system to monitor the activities and 

exploitation of the poor people at the hands of these companies thus, 

we feel constrained to hold that the NEPRA Rules, 1998 particularly 

Rule 3 thereof, is confiscatory and a cursing Statute which is 

consistently misused by the influential company through the facility 

of NEPRA to loot and plunder the Nation’s exchequer and the poor 

people besides the Industrial growth has not only stopped but has 

dropped down to dangerous level, posing potential threat to the very 

survival of the country.  

83. Yet there is another aspect of the matter as the CCI decision 

dated 12.01.1991 was endorsed by the NFC while finalizing the 

macro economic framework projected payment of Net Hydel Profit to 
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the Province with an incremental rate of 10% up to the terminal of 

NFC Award of the year 1995-96. To ensure such payment as has 

been decided of Net Hydel Profit to the Province, the Federal 

Government stood guarantor in light of the Presidential Order No.3 

of 1991, however, it is shocking to note that the despite of all these 

guarantees, commitments, undertakings given and made by the 

Federal Government and WAPDA, the latter continued paying the 

Net Hydel Profit at the frozen rate of ceiling of rupees six billions per 

annum disregarding the binding decisions made by the CCI, NFC 

which were to be honored by the Federal Government and WAPDA 

both because of their clear and unambiguous commitments.  

  In a state of absolute frustration and left high & dry, the 

government of Khyber Pakhtunkhwa once again agreed to refer the 

matter to Arbitration Tribunal vide agreement dated 31.10.2005 

which was also countersigned by the Federal Government. This 

Tribunal consisted of the former Hon’ble Chief Justice of Pakistan 

and two Arbitrators each nominated by the Government of Khyber 

Pakhtunkhwa and WAPDA. Both the parties produced their view 

points and record etc before the Tribunal and after extensive debate, 

hearing and enquiries the Tribunal gave anonymous Award requiring 

WAPDA to pay rupees 110 billions as principal amount of Net Hydel 

Profit up to the year 2004-05 with 10% mark up per year unpaid by 

them. It was further given in the verdict by the Tribunal that the first 
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installment shall be paid by WAPDA within three (03) months of the 

pronouncement of the Award, however, the WAPDA was in no mood 

to honor even the second Award unanimously made by the high 

profile Arbitrators and decided to challenge the same before the 

Court of Senior Civil Judge Islamabad.  

84. When the old pressing demand was laid before Federal 

Government by the Government of Khyber Pakhtunkhwa during the 

proceedings of 7th NFC, the Federal Government took upon itself 

absolute liability to make payment to the principal amount of the 

Award. The then Prime Minister openly announced immediate 

payment of rupees ten billions to Khyber Pakhtunkhwa and further 

reiterated to pay the remaining balance of Rs.100 millions arrears in 

four annual installments each of Rs.25 billions while technical 

committee was mandated to resolve the rest of the issue regarding 

uncapping the price per unit / markup both of past and present 

accumulated because of the non-payment of past arrears of the net 

hydel profit.  

85. When WAPDA was replaced by the NEPRA, the Authority 

succeeding in office made U-turn and recapped the payment of 

arrears of Net Hydel Profit at Rs.6 billions per annum in utter 

disregard of the overwhelming and irretrievable commitments made 

by the Federal Government, the WAPDA and the Chief Executive of 

the country / Prime Minister.  
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86. On the other side, the technical committee duly constituted 

decided that the Net Hydel Profit shall be uncapped and fixed at the 

rate of Rs.1.10 per kilowatt with 5% annual indexation, to be 

recovered through WAPDA tariff and WAPDA was directed to 

include the amount and the rate so decided in the annual tariff for 

financial year 2013-14. With regard to the payment of arrears 

consisting of principal amount and the mark up thereon, a sum of 

Rs.101 billions were agreed to be paid to Khyber Pakhtunkhwa 

against the demanded chunk of Rs.308 billions. Despite of such 

lengthy, tiring sum and negative attitude of the WAPDA, the latter 

once again to deprive the Khyber Pakhtunkhwa from the Net Hydel 

Profit not only fully established but admitted on its part, the WAPDA 

while filing tariff rates to NEPRA, did not include the rate finally 

settled by the technical committee. No arrangements were suggested 

nor any channel was provided to make good the payment to Khyber 

Pakhtunkhwa by WAPDA or, as the case may be, the Federal 

Government and in this way the entire exercise ended in entire 

vacuum again, depriving the Khyber Pakhtunkhwa once again after 

many decades of its well established rather admitted claim, fully 

endorsed by the two Awards of the Arbitration Tribunal. As 

discussed earlier, the continuous and drastic drop, devaluation and 

depreciation in the local currency vis-à-vis US $ the loss suffered by 

the Khyber Pakhtunkhwa is yet another factor for which the Federal 
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Government or for that matter the WAPDA / Authority is bound to 

make good the loss according to the duly notified rates with regard to 

the exchange rate of local currency with US $ on the accumulated 

account and according to the rates of the currency at different 

successive stages.  

87. It is mentioned in the note of the Secretary Power & 

Irrigation Government of Khyber Pakhtunkhwa that left with no 

option to get its due right of Net Hydel Profit with accumulated 

markup with pending arrears, the then Government of Khyber 

Pakhtunkhwa convened the Council of Elders from the length and 

breath of the entire Province locally called “Jirga” to press hard the 

Federal Government to give the due and well established right of Net 

Hydel Profit along with arrears and accumulated mark up and uncap 

the rate of the hydel power energy, as was determined earlier, and it 

was decided unanimously in the “Jirga” through a resolution adopted 

that Federal Government and the WAPDA shall arrange immediate 

payment of their entire amount due to Khyber Pakhtunkhwa but till 

date it has been flagrantly denied to it. The volatile federating unit of 

Khyber Pakhtunkhwa has been put to alarming loss and has been 

driven to the extreme sense of deprivation to get due rights, which 

fact in our view, is not conducive for the well being of the Federation 

because unless and until all the Federating Units are provided and 

granted their due rights, the prevailing situation would be posing 
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potential threat to the Federation itself which must be avoided by all 

those, who are holding responsible position to redress and address the 

grievance of the Khyber Pakhtunkhwa in a minimum possible time.  

88. Now, again coming to the legal proposition, we are at loss to 

find any probable much less comprehensive definition of the phrase / 

term “Tariff” because the inconclusive definition of the same is given 

in clause (m) of Rule-2 of the NEPRA Rules, 1998. For brief reading, 

the same is reproduced below: -  

“(m) "tariff” means the rates, charges terms and 

conditions for generation of electric power, 

transmission, inter-connection, distribution services 

and sales of electric power to consumers by a 

licensee”. 

 

89. We have gone through the charging / enabling rule, 

authorizing “NEPRA” to determine the tariff of electricity but the 

FAC does not find mention therein in any manner whether expressly 

or impliedly.  

  The most intriguing and not understandable phenomenon is 

that when thermal power stations / companies generating energy 

through diesel / furnace oil or natural gas for what the generating cost 

per unit to NEPRA to fix the tariff on higher side because of using of 

fuel / gas in the energy generating plants then, how the FAC could be 

charged or claimed by these companies at a later stage.  
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90. The learned counsel representing NEPRA and PESCO 

halfway submitted that such claims are made due to fluctuation of 

prices of crude oil in the International market. When they were put a 

question that how the methodology is adopted and what is the 

channel of confirmation and verification of such claim, they were 

unable to answer the Court query albeit, it was put to them many 

times and even they were asked to submit the same to the Court and 

the Court was ready to grant time for doing so but they were reluctant 

in this regard.  

91. As we have already pointed out that in the case of Gadoon 

Textile Mills Vs. WAPDA 1997 SCMR 641 the Hon’ble Apex Court 

has already held that surcharge is integral part of the tariff, therefore, 

once a particular tariff claimed is submitted to NEPRA by the 

thermal companies then, how it can claim surcharge for the same 

period and that too when their record, their stock of fuel in the mass 

fuel tank is neither checked nor verified because despite of repeated 

demands by the Court, the NEPRA could not produce such record.  

92. It appears from the facts & circumstances that NEPRA is not 

following the NEPRA Rules in letter & spirit and blindfoldedly act in 

vacuum without proper verification and authentication of any claim 

of FAC claimed by any thermal company and in this way they are 

violating the law of the land and the very rules under which it is 

conferred upon authority to demand tariff.  
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93. The most decisive & incisive aspect of the matter is that the 

provisions of the NEPRA Act nor any rule of the NEPRA Rules, 

1998 has expressly or otherwise authorized NEPRA to fix unified / 

uniform rate of tariff for the whole of the country and more 

particularly for the Khyber Pakhtunkhwa which has unmatchable 

contribution, providing the cheapest hydel power electricity energy 

and cheapest fuel in the shape of natural gas for running the wheels 

of the thermal power electricity, generating companies. In view of 

this legal position, the tariff so determined on the so-called uniform 

formula is unwarranted in law, highly discriminatory in nature vis-à-

vis the consumer of Khyber Pakhtunkhwa where not a single thermal 

power unit / company generating electricity is situated nor a single 

unit of such like electricity is provided to this Province through any 

transmission or distribution line the NEPRA is empowered to take 

decision under Section 16 of the NEPRA Rules, 1998 but that 

provision in no manner speak about the uniform tariff formula for the 

whole of the country to be determined by the NEPRA particularly 

with regard to the consumer of Khyber Pakhtunkhwa.  

94. On one hand the Federal Government and the NEPRA both 

are undoubtedly generous to these private companies generating 

electricity through fuels / natural gas and nuclear power station and 

accept its claims and demands readily without any proper physical 

check & verification while on the other hand the NEPRA has so far 
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not established any channel nor has laid down any methodology to 

act upon the mandatory Rule-17 of the NEPRA Rules, 1998.  

95. Under clause (3) and other relevant clauses of Rule-17, it is 

the statutory obligation of NEPRA to check and ensure that all 

apparatus, machinery and electricity generating equipments of the 

thermal power companies are functioning to the utmost capacity so to 

provide better service to the end consumer at less cost but during the 

course of hearing learned counsel representing NEPRA could not 

point out that any inspection by a technical committee appointed by 

NEPRA was carried out and at any point of time to ascertain that why 

the installed capacity of these companies have reduced from 100% to 

200% or more and what are the reason therefor while admittedly 

these companies are showing consumption of fuel / natural gas much 

higher than the one which they were consuming many years back.  

96. There is another aspect of the matter which was not clearly 

denied by NEPRA that the PSO is the major supplier of levied fuel to 

these companies, however, they are defaulter of billions of rupees 

and have not paid the outstanding arrears to PSO and because of their 

such conduct & attitude on account of chronic default the PSO, a 

vital national asset, is at the verge of collapse. This, to us, amount to 

plunder and loot of natural resources on one hand and end consumer 

at the other end thus, judged from all angles, we are of the firmed 

view, that not paying Net Hydel Profitwith accumulated markup and 
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arrears of Net Hydel Profit to Khyber Pakhtunkhwa amounts to 

violation of the Constitution which is un-condonable default and 

would attract disqualification for all those, who are found violating 

the provisions of Article 161 (2) of the Constitution because under 

Article 5 (2) it is commanded by the Constitution that obedience to 

the Constitution and the law is the [inviolable] obligation of every 

citizen wherever he may be and of every other person for the time 

being within Pakistan.  

  Another pertinent issue involved is that overall electricity 

quota allotted to Khyber Pakhtunkhwa is 16% of the total generated 

capacity from all sources while 3½ % is allocated to TESCO which is 

included jointly with the quota of Khyber Pakhtunkhwa. TESCO has 

no transmission system of its own and uses the transmission line of 

PESCO. This much of energy which is used and consumed by the 

end-consumers all belongs to FATA, the Tribal Area because all of 

them resides or carry work, trade, commerce or having 

manufacturing unit in the tribal belt of FATA to which no act of 

Parliament extends nor it has got any operative effect there in FATA, 

in view of Sub-Article (3) of Article 247 of the Constitution thus, the 

NEPRA Act & Rules have no extra territorial effect to charge the 

consumers with FAC imposed, levied & recovered from time to time 

and the ceiling, raised from time to time, hence, to that extent too the 

actions taken, the recoveries made and the FAC imposed in the 
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FATA is in disregard of the Constitutional provisions ibid and the 

same is declared as such.  

97. It is not in the interest of the Federation to deny the 

established and admitted right to the people of Khyber Pakhtunkhwa 

and that too in the circumstances this Province is confronting which 

we have highlighted in the earlier Paras.  

98. Similarly, none of the authorities including NEPRA and the 

Government are following the decision of the CCI, the NFC 

categorically made, followed by the two Arbitration Award of high 

profile and report of the technical committee, directing the payment 

of due rights to the Khyber Pakhtunkhwa and of the Net Hydel Profit 

with arrears and accumulated markup and to uncap the per kilowatt 

rate because of the emerging scenario because there is a sky high 

difference between the tariff rates of the thermal power generating 

companies and the hydel power generated electricity, striking balance 

to reduce burden of extra tariff of the other consumers of the rest of 

the countries. This attitude and conduct on part of the Federal 

Government for the last many years, the WAPDA and NEPRA are 

un-condonable acts of violating the Constitution, the statutory law 

and the Rules on the subject.  

99. For detailed reasons, stated above, and after elaborately 

discussing the NEPRA Rules, 1998, we are firmed in our view that 

NEPRA has no authority to impose levy or recover FAC in the 
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present manner and that too from the consumers of Khyber 

Pakhtunkhwa, hence, this and the connected writ petitions, mentioned 

above, are allowed and all such claims made in the past, the claim of 

accumulated arrears of FAC, presently claimed and to be claimed in 

future, are declared ultra vires of the Constitution, the statutory law, 

the Rules on the subject issue, void-ab-initio and of no legal effect.  

100. Accordingly, all actions taken by the NEPRA or any other 

authority under the purported exercise of powers, under any other law 

not relevant, as discussed above, are declared null & void and they 

are hereby restrained from claiming, recovering, levying, imposing 

and to repeat the same in future because we have already declared the 

same unlawful, illegal and void-ab-initio.  

101. Similarly, the FAC imposed, levied and recovered earlier 

from the end consumers of Khyber Pakhtunkhwa shall be returned by 

the NEPRA or the Federal Government, as the case may be, however, 

if it is not possible to return it in lump sum to the end consumers 

from whom these were unlawfully recovered, it may be adjusted or 

readjusted in the monthly bills of end consumers through installments 

but the same shall in no manner exceed thirty (30) monthly 

installments.  

102. Before closing this judgment, we deem it essential to 

mention here that with utmost respect to the judgments of the learned 

Lahore High Court, Lahore reported in the cases of Pakistan Flour 
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Mills Association (Punjab Branch) through Vice Chairman Vs. 

WAPDA PLD 2013 Lahore 182,  Khalid Mehmood Vs. Federation of 

Pakistan PLD 2003 Lahore 629 and Noorani Steel Mills Vs. 

Federation of Pakistan  2010 YLR 2872 and that of the learned 

Islamabad High Court in ICA No. 63020 of 2012 in W.P.No. 

905/2012 entitled “M/s. Lahore Electric Supply Company Vs. Noor 

Star Textile Mills” which operate on different proposition and these 

points were neither taken nor determined therein, so these are 

misconceived by the learned counsel representing the Federation, 

NEPRA and PESCO, being not applicable to the facts & 

circumstances.     

103. So far as the Review Petition, mentioned in the first para of 

the judgment is concerned, the same is dismissed having become 

redundant due to determination of law points & facts along with the 

conclusion arrived at while the C.O.C is also dismissed because it 

was neither pressed at the bar nor any one addressed arguments on 

the point, therefore, we do not deem it proper to proceed with the 

same anymore for the time being and the notices of contempt, if 

issued, are hereby recalled on technical ground.        

Announced: 
17.12.2013. 

 
  CHIEF JUSTICE 

 

J U D G E  

/*Saif*/     


