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YAHYA AFRIDI,J.- Through this single 

judgment, we propose to dispose  of seven Writ 

Petitions, as common questions of law and facts 

are involved therein. The particulars of the writ 

petitions are as under:- 

(1) W.P.No.2485-P/2014 

   (Haji Amirzada and others ..Vs..Secretary    

  to Govt: of KPK Revenue Department, 

  Civil Secretariat, Peshawar and others). 

 
(2) W.P.No.189-A/ 2014 

   (Abdul Aziz Khan and others ..Vs..The 

   Government of Khyber Pakhtunkhwa,  

   through Chief Secretary, Peshawar and 
   others). 

 

(3)  W.P.No.236 A/2014 

   (Muhammad Riaz and another ..Vs.. The   
  Government of Khyber Pakhtunkhwa, 

  through Chief Secretary, Peshawar and 

  others). 
 

(4)  W.P.No.506-A/2014 

(Maulana Muhammad Asmatullah and 

others..Vs..Secretary to Govt: of KPK 
Revenue Department, Civil Secretariat, 

Peshawar and others). 
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(5)  W.P.No.558-A/2014 

(Abdul Sattar and others..Vs.. Secretary to 
Govt: of KPK Revenue Department, Civil 
Secretariat, Peshawar and others). 

 
(6) W.P.No.3353-P/2014 

(Zia-ul-Haq and another..Vs..Deputy 
Commissioner Kohistan Lower and others). 

 
(7) W.P.No.887-P/2015 

(Haji Ameerzada and others..Vs.. Secretary to 
Govt: of KPK Revenue Department, Civil 
Secretariat, Peshawar and others) 

 
 

2. Brief and essential facts, which have led to 

the present petitions, in chronological order, are 

as under:- 

20.9.1976. 
 
 
By Notification No.18622, the then Government 

of N.W.F.P., in exercise of powers conferred by 

section 3 of the West Pakistan District 

(Reconstitution) Ordinance, 1960 (Ordinance of 

1960), constituted three new Districts i.e. 

Abbottabad, Mansehra and Kohistan. 

1.10.1976. 
 
By Sixth Amendment Act, 1976 (6

th
 

Amendment), the Constitution of Islamic 

Republic of Pakistan, 1973, ("Constitution") 

was amended and the words "the tribal area in 

Kohistan District" were inserted in clause(l) of 

Sub-Article(b) of the Constitution, thus, the tribal 

area of District Swat, which was part of 

Provincially Administered Tribal Area ("PATA") 

was included in Kohistan District. 

1.10.1976. 

 

By Notification No.19577, the tribal area of Swat 
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District, was made part of District Kohistan of 

Hazara Division. 

13.12.1976. 

 

By Notification No.18681, in exercise of powers 

conferred by sections 5 and 6 of the West 

Pakistan Land Revenue Act, 1976 ("Act of 

1967"), Hazara District was ceased to be part of 

Peshawar Division and was to be known as Hazara 

Division, consisting of three Districts i.e. 

Abbottabad, Mansehra and Kohistan. 

8.6.1977. 

 

By Notification No.11 071, Kohistan District of 

Hazara Division, was to comprise of Dassu Sub 

Division and Tehsil comprising of 158 villages 

and Pattan Sub-Division and Tehsil comprising 

of 154 villages. 

30.10.1995. 

 

By Notification No.30027, the then Government 

of NWFP, declared the creation of Palas Sub 

Division in Kohistan District, comprising of 500 

villages. It was further notified that upon the 

creation of Palas Sub Division, the area included 

therein was ceased to be part of Pattan Sub 

Division. 

 
15.1.2014. 

 
Notification No.1075, the Government of Khyber 

Pakhtunkhwa in exercise of powers conferred 

under sections 5 and 6 of Act of 1967, was pleased 

to create District Kohistan (Lower) out of the 

existing District Kohistan comprising of Sub-

Division Pattan having 154 villages and Palas Sub 
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Division with 490 villages. Pattan was made the 

Headquarter of the newly created District 

Kohistan (Lower). 

7.2.2014. 

 

Notification No.3283, 20 villages from Sub 

Division Pattan and 43 villages from Sub-

Division Palas of District Kohistan (Lower) were 

excluded there from and included in Sub-

Division Dassu of District Kohistan. 

26.2.2015. 
 
Amendments were introduced in Khyber 

Pakhtunkhwa Local Government Act, 2013 ("Act 

of 2013"), whereby in the Second Schedule, 

amendments were introduced substituting columns 

relating to District Kohistan and new insertions 

were also made in regard to District Kohistan 

(Lower). 

FACTS. 
 

The admitted position that arises from the 

narration of facts stated hereinabove is that; 

I. Prior to the impugned action of the 

Provincial Government, District Kohistan 

comprised of three Sub Divisions, i.e  

(i) Dasu (settled area),  

(ii) Palas (settled area) and  

(iii) Pattan (PATA) and Dassu was 

the Administrative Headquarter 

of District Kohistan. 

II. After the impugned action of the Provincial  

Government; 

i. District Kohistan retained the Sub-

Division of Dassu and Sub-Division 
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Kandia and 20 villages of Pattan 

(PATA) and 43 villages of Palas Sub-

Division (settled area). Dassu 

remained the District Headquarter of 

District Kohistan. 

 

ii. District Kohistan (Lower) comprised 

of sub-Division Pattan, excluding the 

20 villages (PATA) and Palas Sub-

Division, excluding the 43 villages 

(settled area). Pattan was made the 

District Headquarter of District 

Kohistan (Lower). 

 

iii. The Tribal area of District Kohistan, 

which  then comprised of Sub-Division 

Pattan consisting of 91 villages was 

divided and 71 villages formed part of 

the newly established District Kohistan 

(Lower), while 20 villages after 

temporarily been part of District 

Kohistan (Lower) were again, vide 

Notification No.3283 dated 7.2.2014 

made part of District Kohistan. 

 

iv. Thus, the Tribal Area which formed 

part of District Kohistan as provided in 

Article 246 of the Constitution, was 

divided and formed part of District 

Kohistan and District Kohistan 

(Lower). 

 

III. Ordinance of 1960 was not extended to

 PATA in contemplation of provisions 
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 contained in Article 247 of the Constitution. 

 

IV. Act of 1967 was extended to PATA vide 

 Notification No.I of 1974. 

 

3. Before this Court considers the specific 

prayer sought by each of the petitioners i n  the 

aforementioned seven petitions, it would be 

appropriate for this Court to consider the legal 

submissions addressed at the bar by the worthy 

counsel for the parties. In essence the petitioners 

seek to set aside the decision of the Provincial 

Government  to establish  District Kohistan 

(Lower) and the steps taken in pursuance and in 

consequence thereof. 

4. The worthy counsel for the petitioners have 

vehemently contended that Ordinance of 1960, 

the appropriate legislature for authorizing the 

government to constitute a District, has not been 

applied in the creation of the new Districts 

challenged in the instant petitions; that Act of 1967 

did not provide for creation of a District and dealt 

only with collection of Revenue; that by creation of 

the new Districts, the clear mandate of the 

Constitution, as provided under clause (1) of sub-

article (b) of Article 246 has been violated and 
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thereby exposing the impugned creation of a 

District to be unconstitutional and that the creation 

of the new Districts is administratively not viable, 

as it has separated in distance the people from the 

seat of administrative government. 

5. In response, the worthy A.G has in addition 

to his valuable submissions at the bar also 

submitted rebuttal to the contentions of the worthy 

counsel for the petitioners in writing in terms that; 

in W.P.No.236-A/2014, the petitioner Muhammad 

Riaz has challenged the posting of respondents 3 

and 4 i.e. the Deputy Commissioner Kohistan 

(Lower) at Pattan and the District Police Officer 

Kohistan (Lower) at Pattan; that the appointment 

of respondent No.3 was made in accordance with 

law by the Provincial Government and no 

exception can be taken to it; that in writ petition 

No.558-A/2014 notification dated 15.01.2014 has 

been challenged with a further prayer that 

instead of Pattan as Headquarter of newly created 

District Kohistan (Lower), Palas be declared as 

its Headquarters; that the new District Kohistan 

(Lower) was created out of the existing District 

Kohistan for smooth administration of the area; 
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that the Provincial Government is to decide the 

place of Headquarter of a District, keeping in 

view from where it can effectively administer 

the area; and that no exception can be taken to it; 

that the Ordinance of 1960 has not been extended 

to the Provincial Administered Tribal Area, and 

moreover, section 2 ibid provides that, it shall 

extend to the North West Frontier Province except 

the Tribal Area; and thus the Provincial 

Government cannot exercise its powers under the 

said Ordinance where it wants to create or 

otherwise vary the limits of a District in the 

PATA; that  the Act of 1967 was extended to the 

Provincially Administered Tribal Area of the 

Province vide N.W.F.P. Regulation- 1 of 1974; that 

since the PATA of Kohistan District was detached 

from Swat District and attached to Kohistan 

District for Administration Purposes and as the 

Act of  1967 was extended to District  Swat thus 

when the same area was attached to Kohistan 

District, the same stood extended to it, as the Law 

is Area specific and not Personal specific; and thus 

the Provincial Government, while exercising its 

powers in the PATA for creating Districts have 

referred to section-5 and 6 of the Act of 1967; 
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that the arguments of the Counsel for petitioners 

that the Provincial Government can create a 

District only under Ordinance of 1960 is totally ill 

founded, since the said Law is not extended to 

PATA, therefore, the Provincial Government 

cannot exercise its powers under the said law; 

and it is within the competence of the 

Provincial Government to exercise its Executive 

Authority in the Province including PATA, to 

exercise its Executive Authority for effective 

administration; and this action of the Provincial 

Government is non-justiciable as already held by a 

full Bench of the Lahore High Court in 

Nawabzada Ghazanfar Ali Gul's case (1999 CLC 

430); that effective administration is the exclusive 

domain of the Provincial Government and it has 

the Executive Authority to exercise such powers, 

and such being policy decision, no exception can be 

taken to the policy decision of the Provincial 

Government, and that the framing of policy is the 

Executive domain of the Government, as held by 

the Apex Court in Ali Muhammad's case (2011 

SCMR 1964); that the framing of  policy fell in the 

Executive domain and the Courts could neither 

assume the role of policy maker nor that of a law 
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maker; and that the Code of Criminal Procedure 

1898 also provides for Sessions Division and 

Districts, section-7(2) provides that the Provincial 

Government may alter the limits or the number of 

such Divisions and Districts, it is further provided 

in section-8 that the Provincial Government may 

divide any District into Sub-Divisions or any 

portion of any such District as Sub Division and 

may alter the limits of any Sub-Division; and thus 

the Provincial Government has the powers under 

the law to create a District or alter its limits under 

different laws; and for purposes of administration, 

it creates the Division, District and Sub-Division 

under the Act of 1967, Code of Criminal 

Procedure, 1898 and exercises its Executive 

Authority derived from Article-247. Lastly, the 

learned Advocate General prayed for dismissal of 

all the writ petitions. 

6. Learned counsel for the added respondents 

(in W.P.No.2485/2014) has also articulated his 

submissions in writing in terms;  

“that in Article 246 (c) FATA has been 

defined/described as follows:- 

 

Federally Administered  Tribal Areas" 

includes- 

(i) Tribal Areas, adjoining Peshawar 

 District; 

(ii) Tribal Areas adjoining Kohat district; 
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(iii) Tribal Areas adjoining Bannu 

 district; 

(iiia) Tribal Areas adjoining Lakki  Marwat 

district} 

(iv) Tribal Areas adjoining Dera  Ismail 

Khan district; 

(iva) Tribal Areas adjoining Tank  district; 

(v) Bajaur Agency; 

(va) Orakzai Agency} 

(vi) Mohmand Agency 

(vii) Khyber Agency; 

(viii)  Kurram Agency 

(ix)   North  Waziristan Agency; and 

(x)   South Waziristan Agency. 

 

It may kindly be noted that besides the seven 

tribal agencies, there are six tribal areas, 

adjoining the nearby districts. As shown above, 

these FATA areas are called Frontier 

Regions and they are administered by the 

Provincial Government, as the Deputy 

Commissioner of the adjoining district 

administers them on behalf of the Provincial 

Government and for every purpose those areas 

are under the executive control of the Province. 

 

B. Under Article 247(1) the executive 

authority of the Federation stands extended to 
FATA and the Executive authority of the 

Province has been extended to PATA. As the 
status of the six F.Rs of FATA does not change 

despite the fact that the said F.Rs are administered 

by the Province, so the status of the PATA in 

Kohistan District when joined with settled area of 

Kohistan will not change. 

Similarly, if an area of PATA is joined 

with settled area of the Province that does not 

change the status of the said PATA. Neither such 

area ceases to remain tribal area and its status 
continuous as tribal area. 

 

C. To make it more clear in the old 

Kohistan District, the PATA part of Kohistan 

remained a part of settled area of Kohistan and 

its status as PATA continued. Similarly, the status 

of PATA in Kohistan District never ceased as a 

tribal area since 1976, when it was made PATA 

Kohistan District. The PATA part of Kohistan 

District only required to follow the procedure for 

the extension of laws as laid down in Article 247. 

Presuming but not conceding in case the 

Notification through which the old Kohistan 

District was split up into two Districts, which is 

constitutionally not permissible then the PATA, part 

of Kohistan should be declared one district and the 

settled area of old Kohistan district should be made 
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the second district, this will resolve the anamoly if 

any though the district for the people would cause 

hardship as they will have to travel for longer hours 

while reaching the district headquarters. Map 

showing the two districts in colour is attached in 

which yellow is the colour showing PATA area and 

pink is the colour showing the settled area of district 

Kohistan and two districts can be conveniently 

made up these area i.e. Ist FATA District Kohistan 

and the 2nd settled District Kohistan can be called 

by any name conveniently to the people." 

 

 

7. Valuable arguments of learned counsel for 

the parties heard and record perused with their 

able assistance. 

8. Let us first consider the contention of the 

petitioners as to whether the impugned action of the 

respondent-Government is ultra vires on the ground 

that creation of districts could only be made by the 

Provincial Government under the Ordinance of 

1960. In this regard, admittedly the newly 

established District Kohistan (Lower), comprises of 

territory including Sub-Division Pattan, which 

before the creation of the said district formed part 

of PATA, as provided in Article 246 of the 

Constitution. And Ordinance of 1960 being not 

extended to PATA under the enabling Article-247 

of the Constitution could not be applied by the 

Provincial Government for the establishment of 

District Kohistan (Lower), as it included territory 

forming part of PATA. Furthermore, section 3 of 
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Ordinance of 1960, expressly excludes its 

application to PATA. Thus, the assertion of the 

worthy counsel for the petitioners that the action 

of the Provincial Government lacked authority 

having not been invoked under Ordinance of 1960 

is not legally correct. This Court will, in the 

circumstances, agree with the contention of the 

worthy Advocate General on the issue in hand. 

9. Moving on to the legal justification for the 

impugned action to have been  taken under the Act 

of 1976, as expounded by the worthy Advocate 

General, it was noted that under section 5 ibid, the 

Provincial  Government has the authority to direct 

and specify through a notification, the limits and 

the areas of a District. This authority of the 

Provincial Government is further extended to vary 

the number of Districts in a Division, and the 

territorial limits of a District under sub-section 2 

of Section-6, which provides that; 

"The Government may by notification vary the 
number and limit of Divisions, Districts, Sub 

Divisions or Tehsils in the Province" 

 

Thus, it would be correct to state that by 

establishing District Kohistan (Lower) by dividing 

the District Kohistan into two, the Provincial 

Government has varied by increasing the number 
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of Districts in Hazara Division, and also varied 

the limits of the two Districts i.e Kohistan and 

Kohistan (Lower). Accordingly, this impugned 

action of the Provincial Government falls within the 

authority of the Provincial Government, vested 

under the enabling provisions of the Act of 1967.   

10. This Court will now move to consider the 

submissions of the worthy counsel for the 

petitioners regarding the alleged adverse public 

interest, administrative difficulties, practical 

inconvenience and difficulties of the local 

population due to the impugned action of the 

Provincial Government. All these objections 

admittedly relate to administrative and policy 

decisions of the Provincial Government. These 

issues, unless blatantly absurd or unreasonable, are 

not justiciable. Thus these issues are best to be left 

to the wise decision of the Executive Authority of 

the State to maintain the Trichotomy of Power, as 

is engrained in the Constitution. This principle of 

maintaining the Trichotomy of power has been 

discussed in detail by this Court in its earlier 

judgment in Abdul Bari 's case (PLD 2014 

Peshawar 132), the relevant para. reads; 

“5. Now, we move on the second crucial issue 
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relating to the principle of Trichotomy of Power. 

Pakistan is blessed with a written Constitution, 
wherein each organ of the State; Executive, 
Legislative and the Judiciary has been created 

and provided their specific sphere  of functions,  
duties and obligations. The principle of 

Trichotomy of Power, as engrained in the 

Constitution is to ensure that there be a balance 
between the three organs of the State. In fact, it 
is the judiciary, which is to ensure that the two 

other organs do not exceed their respective 
defined roles assigned under the Constitution, in 

order to maintain the constitutional harmony. 
The apex Court in Syed Masroor Ahsan 's case 
(PLD 1998 SC 823) has eloquently articulated the 

principle and provided the following guidelines, 
ibid:- 

 

"It will not be out of context at this stage 

to observe that our country has a Federal 

System of Government, which is based on 
trichotomy of power; each organ of the 

State is required to function/operate within 

the bounds specified in the Constitution. 

Though one can say that Judiciary  is the 

weakest limb as it does not have the 

resources or powers which the Legislature 
or the Executive enjoy, but it has been 

assigned  very important and delicate role 

to play, namely, to ensure that none of the 
organs or the Government functionaries  

acts in violation of any provision  of the 

Constitution or any other law and because 
of the above nature of work entrusted to 

the Judiciary, the framers of the 

Constitution envisaged an independent  

Judiciary. However, I may add that the 
Judiciary is also Constitutionally obliged to 

act within the limits of its jurisdiction as 

delineated by the Constitution inter alia in 
Article 175 thereof Clause (2) of the above 

Article provides that no Court shall have 

any jurisdiction save as is or may be 

conferred on it by the Constitution or by 
under any law. In this view of the matter, 

the relevant Constitutional provisions are 

to be construed in a manner that neither 

the Judiciary nor the Legislature 

transgresses its own limit and equilibrium 

is to be maintained inter se between the 

three organs of the State. However, at the 
same time, it should not be overlooked that 

our Constitution has enshrined and 

emphasized independence of Judiciary and, 
therefore, the relevant provisions are to be 
construed in a manner, which would 

ensure the independence of Judiciary." 
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Keeping in view that our Constitution has 

clearly reflected and maintained the balance 
between the three organs of the State by upholding 
the principle of trichotomy of power. It would be 
safe to state, that to maintain the balance of 
trichotomy of power, is in fact, the "basic 
structure" of our Constitution." 

 
 
11. The petitioners have also challenged the 

impugned action of the Provincial Government to 

be illegal being based on malafide. However, the 

proof in support of the said assertion is not forth 

coming from the record annexed with the petitions. 

General and bold assertions of ill will and malafide 

made by the petitioners in the instant petitions and 

that too without particulars would not survive the 

legal test, as laid down by the Apex Court in 

Begum Agha Abdul Karim Shorish Kashmiri’s 

case (PLD 1969 S.C 14) and followed, thereafter, 

by the Superior Courts of our jurisdiction, as 

discussed in M/s Al-Imdad’s case (2015 PTD 734) 

in terms that; 

“30.  Let us consider the challenge made to the 

impugned action on the ground of it being based on 

‘malafide in fact’. This matter was discussed by the 

apex Court in its judgment rendered in Dr. Akhtar 

Hussain Khan’s case (2012 SCMR 455), wherein, 

relying on Saeed Ahmad Khan's case (PLD 1974 

SC 151) and Begum Agha Abdul Karim Shorish 

Kashmiri’s case (PLD 1969 SC 14) it was reiterated 

that:-  

"Mala fides is one of the most difficult 

things to prove and the onus is entirely upon 

the person alleging mala fides to establish it, 

because, there is, to start with, a 

presumption of regularity with regard to all 



17 

 

official acts, and until that presumption is 

rebutted, the action cannot be challenged 

merely upon a vague allegation of mala 

fides. As has been pointed out by this Court 

in the case of the Government of West 

Pakistan v. Begum Agha Abdul Karim 

Shorish Kashmiri (PLD 1969 SC 14), mala 

fides must be pleaded with particularity, and 

once one kind of mala fides is alleged, no 

one should be allowed to adduce proof of 

any other kind of mala fides nor should any 

enquiry be launched upon merely on the 

basis of vague and indefinite allegations, 

nor should the person alleging mala fides be 

allowed a roving enquiry into the files of the 

Government for the purposes of fishing out 

some kind of a case.  

 "Mala fides" literally means "in bad 

faith". Action taken in bad faith is usually 

action taken maliciously in fact, that is to 

say, in which the person taking the action 

does so out of personal motives". 

 

 This Court in M/s Associated Industry’s case 

(2014 PTD 552) had earlier discussed the essential 

requirements for challenging an action on the 

ground of malafide in terms that; 

“10. More importantly, the allegation of `mala fide' 

asserted by the present petitioner has not been 

narrated with particularity, expressly specifying the 

'maker, the mode and manner of the alleged tainted 

action. The essential requirements for this 

constitutional Court to take cognizance of a plea of 

'mala fide' are as follows:- 

 

(i) The person who has acted with `mala fide' 

against the interest of the petitioner has to 

be impleaded in person as a party to the 

petition; Muhammad Umar Khan's case 

(1992 SCMR 4554);  

(ii)  The `mala fide' act has to be Expressly 

stated with particulars; (Subedar 

Muhammad Ashraf's case PLD 2002 SC 

706 and Lanvin Traders' case (2013 SCMR 

1419);  

(iii)  The onus of proof lies on the person who 

makes the said assertion of being aggrieved 

person; (Oazi Hussain Ahmed's case PLD 

2002 SC 583);  
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(iv)  The said `mala fide' actions have to be born 

out from the record and which does not 

require any detail examination or is 

admitted by the other side; (Israrul Haq's 

case 2005 SCMR 558 and Mst.Qaisra 

Elahi's case 2005 SCMR 678)”. 

 

Thus in view of the settled law on the matter, 

the ground of malafide taken by the petitioners in 

the instant petitions does not fulfill the condition 

precedent to challenge the impugned action on the 

said basis.  

12. Now to the most crucial issue as to 

whether the impugned actions of the Provincial 

Government  offends the mandate of Article 246 of 

the Constitution, whereby the constitutional status 

of PATA forming part of District Kohistan, has 

been disturbed without any Constitutional 

Amendment.  

13. The worthy Advocate General and the 

learned counsel for the added respondents in W.P 

No.2485/2014, when confronted with the above 

constitutional challenge, responded by insisting that 

there are instances of area forming part of PATA in 

District Dir vide Notification dated 13.8.1996, 

which have been divided and thereafter formed part 

of two Districts i.e Upper Dir and Lower Dir, 

without any Constitutional backing. Similar was the 
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case of the creation of Shangla Par District vide 

Notification dated 11.7.1995. In essence, their 

contention was that the impugned action of the 

provincial government is administrative in nature 

and does not require any constitutional 

amendment to support the same. The status of 

PATA would remain the same despite the change 

in name of the district. 

14. In order to address this weighty contested 

contention of the parties, it would be appropriate 

to consider the provision contained in clause (i) 

of sub-Article (b) of Article 246 of the 

Constitution, as it has evolved with time. The said 

provision, as enacted by the Constituent Assembly, 

provided that:- 

(b) "Provincially Administered Tribal Areas" 
means, 

 

(i) the districts of Chitral, Dir and Swat (which 

includes Kalam), Malakand Protected Area, 
the Tribal Area adjoining Hazara District and 

the former State of Amb; and 
 
 
The aforementioned provision of the Constitution 

was finally amended vide the 6th Constitutional 

Amendment of 1976, whereafter the same read as 

under:- 

(b) "Provincially Administered Tribal Areas" 

 means; 

(i) the districts of Chitral, Dir and Swat (which 

 includes Kalam), the Tribal  Area in 
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 Kohistan District, Malakand Protected Area, 

 the Tribal Area adjoining Mansehra district 

 and the former State of Amb;" 

    (Emphasis provided) 
 
 

15. Reviewing the aforementioned amendment 

introduced in Article 246 of the Constitution, it is 

noted that the same has supported the 

administrative steps taken by the Provincial 

Government relating to changes in territory forming 

part of PATA. Firstly, the substitution of the word 

‘Hazara’ with ‘Mansehra’ was to Constitutionally 

support the administrative action taken vide 

Notification No.18622 of 20.9.1976 and 

Notification No.18681 of 13.12.1976, whereby, 

inter alia, the territory of PATA, which originally 

in District Hazara formed part of the newly created 

District of Mansehra. Secondly, the words, “the 

Tribal Area of Kohistan” inserted in Article 246 of 

the Constitution, relates to the territory of District 

Swat, which was made part of District Kohistan vide 

Notification No.19577 of 1.10.1976.   

16. Viewed from another perspective, it is 

pertinent to note that part of PATA taken from 

District Swat and included in District Kohistan 

through the 6
th
 Constitutional Amendment, formed 

Sub-Division Pattan, comprising of 91 villages. The 



21 

 

status of PATA of these 91 villages in the said 

Sub-Division Pattan of District Kohistan had to 

be retained. However, the impugned action has 

disturbed the status of 71 villages of the said Sub 

Division Pattan, as the same were made part of 

District Kohistan (Lower). Thus, this part of Sub-

Division Pattan comprising of 71 villages, which 

now formed part of the newly established District 

Kohistan (Lower), do not figure anywhere in 

Article 246 of the Constitution. Thus, the same 

cannot be regarded as territory forming part of 

PATA. Surely, the impugned action of the 

Provincial Government has resulted in disturbing 

the Constitutional status provided to the said area 

under the Constitution.  

17. The instances of other administrative 

changes in the Districts of Dir, Shangla and Buner, 

referred to by the worthy Advocate General cannot 

be made legal justification or a precedent for the 

case in hand. The essential reason being that the 

said stance has been nullified by the amendments 

introduced in Article 246 of the Constitution vide 

the 6
th
 Amendment. As discussed earlier, the 

territory forming part of District Swat (PATA) was 
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made part of District Kohistan, which was not 

mentioned as part of PATA under Article 246 of 

the Constitution, and thus the legislature deemed it 

appropriate to provide the same a Constitutional 

support. Similar was the case of the tribal area 

adjoining ‘Mansehra’. It may, however, be noted 

that the argument of the worthy Advocate General 

would prevail in case a territory forming part of a 

district duly mentioned in Article 246 of the 

Constitution as PATA is to be transferred to 

another district, which is forming part of PATA, 

then there would be no need to introduce any 

Constitutional Amendment to back the said 

administrative step. This Court appreciates that the 

administrative changes in creation of District Upper 

Dir, Lower Dir, Shangla and Buner are not the 

subject matter of the present petitions, it would not 

be appropriate for this Court to pass a definite 

declaration thereon. Suffice it to state, that the 

command of the Constitution has to be respected 

and observed.  

18. Before parting with this issue, it would be 

also pertinent to note that the suggestion of the 

worthy counsel for the added respondents in W.P 
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N0-2485/2014, regarding the part of PATA in 

Kohistan District to remain therein, while the 

settled area in District Kohistan be formed part of 

District Kohistan (Lower) was offered for 

consideration to the Provincial Government. 

However, the same was not accepted by the 

Provincial Government, despite being provided 

ample time for the necessary deliberation.  

19. Another important aspect, which requires to 

be addressed is that in case this Court has declared 

the creation of District Kohistan (Lower) being 

against the mandate of the Constitution, then the 

administrative and legal implication of the actions, 

orders, steps taken in pursuance and consequence 

of the impugned action of the Provincial 

Government would also be put to peril. What is 

important to note is that; the command of law has 

to prevail. When the original order lacks 

jurisdiction, then the entire “superstructure” built 

thereon cannot be sustained and thus must fall. This 

principle of law has been eloquently laid down by 

the apex Court in Yousaf Ali’s case (PLD 1958 

Supreme Court (Pak.) 104), which reads as 

under:-  
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“Where the Legislature clothes an order with 

finality, it always assumes that the order which it 

declares to be final is within the powers of the 

authority making it, and no party can plead as final 

an order made in excess of the powers of the 

authority making it, in the eye of the law such 

order being void and non-existent. And if on the 

basis of a void order subsequent orders have been 

passed either by the same authority or by other 

authorities, the whole series of such orders , 

together with the superstructure of rights and 

obligations built upon them, must, unless some 

statute or principle of law recognizing as legal the 

changed position of the parties is in operation, fall 

to the ground because such orders have as little 

legal foundation as the void order on which they 

are founded.”  

 

 The ratio decidendi of the aforementioned 

judgment has been consistently followed by the 

Superior Courts of our jurisdiction. Some of the 

leading cases in this regard are Muhammad 

Younas’s case (2007 SCMR 1835), Muhammad 

Idris’s case (PLD 2011 Supreme Court 213), 

Province of Punjab through District Officer 

(Revenue), District Collector’s case (PLD 2011 

Supreme Court 550), Rehmatullah’s case (2007 

SCMR 729) and Muhammad Tariq Khan’s case 

(2007 SCMR 818). 

20. What is also important to note is that all 

actions, orders, steps taken by any authority in 

pursuance or in consequence of the impugned 

orders of the Provincial Government need to be 

protected and preserved for public confidence, 
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unless already dealt with otherwise in accordance 

with law, on the principle of ‘closed and past 

transactions’ and the doctrine of “de-facto exercise 

of power by a holder of Public office”. In similar 

circumstances, the Superior Courts have preserved 

all such steps taken in pursuance of a law, which 

was declared illegal by a Court of law. Reference in 

this regard may be made to Tika Iqbal Muhammad 

Khan’s case (PLD 2008 SC 615), Zafar Ali 

Shah’s case (PLD 2000 SC 869), Rehmatullah’s 

case (2007 SCMR 729),  Justice Khurshid Anwar 

Bhinder’s case (PLD 2010 Supreme Court 483), 

Malik Asad Ali’s case (PLD 1998 Supreme Court 

161), Mir Muhammad Idris’s case (PLD 2011 

Supreme Court 213). 

21. Accordingly, in view of the discourse stated 

herein above, it would be now appropriate to 

discuss the prayer sought by each of the seven 

petitioners. The specific prayer sought in the 

present petitions are as follows; 

W.P No.2485-P/2014. (Haji Amirzada's case) 

 
 
 The petitioners of this writ petition, seek 

the following prayer; 

"It is therefore, humbly prayed that on acceptance 

of this constitutional petition, this Honourable Court 
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may graciously be pleased to declare that: 

a. The notification No. Rev Vl/Lower/Kohistan 
dated 15.1.2014 by respondents No.1 to 3, 
whereby the provincial government was pleased 
to create District Kohistan (Lower) out of the 
existing District Kohistan comprising of Sub-
Division Pathan, Sub-Division Palas is without 
lawful authority and of no legal effect being 
ultra vires of the Constitution of Islamic 
Republic of Pakistan, 1973, as also being void 
ab- initio. 

 
b. The letter dated 23.10.1976 by of respondent 
No.3 containing/referring to memo Nos. 
BOD(X)FD/75  dated  15.10.1976 as also order 
No.19373/Rev/VIIIM-89 dated 1.10.1976, 
whereby Tribal Areas of formers State of Swat 
was detached and attached to newly created 
District Kohistan is also without lawful authority 
and of no legal effect, being void ab-initio. 

 
c.  The  Notification  dated   8.6.1977 attaching 
the Tribal Areas of Pathan in District Kohistan 
is also without lawful authority and of  no legal 
effect being ultra vires of the Constitution of 
Islamic Republic of Pakistan, 1973." 

 
 
 This petition is partially accepted in terms 

that; the Notification No.1075 dated 15.1.2014 is 

declared illegal being contrary to the mandate of 

the Constitution. The challenge made to other 

previous actions of the Provincial Government 

dating back to 1976 and 1977 are hit by laches. 

However, All actions, orders, steps taken by any 

authority in pursuance or in consequence of the 

impugned orders of the Provincial Government are 

protected and preserved for public confidence, 

unless dealt with otherwise in accordance with law, 

on the principle of ‘closed and past transactions’ 

and the doctrine of “de-facto exercise of power by a 



27 

 

holder of Public office”. 

W.P N0-189-A/2014. (Abdul Aziz Khan's case) 

 
 
 Through the instant writ petition, the 

petitioner seek the following prayer; 

"It is therefore, very humbly prayed that on 
acceptance of the instant writ petition the 
respondents may graciously be directed to establish 
(Jijal) as headquarter of the newly created District 
(Lower Kohistan) keeping in view the views of the 
majority of the people, public convenience, 
feasibility and easily accessible to the public and any 
other writ as deemed fit by this honourable court 
may also be issued." 

 

 This petition is dismissed, as the impugned 

action of the Provincial Government is 

administrative in nature, which in the present case 

being not absurd or unreasonable is non-justiciable. 

and thus keeping in view the Trichotomy of power 

as provided under the Constitution, this Court 

would not pass any declaration thereon.  

 
W.P No.887-P/2015. (Haji Ameerzada's case) 
 
 

 The petitioners of the instant writ petition, 

praying that; 

"It is, therefore, humbly prayed that on acceptance 
of this constitutional petition this Hon 'ble Court 
may graciously be pleased to; 

 
a. Declare the impugned notifications No.Rev: 
VI/Lower/Kohistan dated 15.1.2014 and 
substituted Notification of the same date as well 
as notification dated 7.2.2014, ultra vires of the 
Constitution, void ab-initio, irrational, against the 
norms of justice and malafide, hence with no 
lawful authority and of no legal effect along 
with corresponding amendments brought in the 
local Government Act, 2013 namely Khyber 
Pakhtunkhwa Local Government 2"d Amendment 
Act, 2015 notified on 26.2.2015, 
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b. Direct the respondents to retain the status of 
Palas Sub-Division intact as it was prior to the 
issuance of impugned  notifications, 

 
c. Grant any other relief which this Hon'ble 
Court deems appropriate in the facts and 
circumstances of the case." 

 
 
 This petition is dismissed, as the petitioner 

had already filed an earlier petition W.P N0-2485-P 

of 2014, regarding the subject matter impugned in 

the instant petition, without seeking permission of 

the Court, to either amend the same or to file a 

fresh one after withdrawing the earlier petition. 

Thus, the instant petition is not legally 

maintainable.  

W.P No. 506-A of 2014. 
 

(Maulana Muhammad Asmatullah’s case) 
 
 
 The petitioner of writ petition N0-506-A of 

20 14 praying that; 

“It is therefore, humbly prayed that on acceptance 
of this constitutional petition, this Hon 'ble Court 
may graciously be pleased to; 
 

a. Declare,  the  impugned  Notifications 
No.Rev; VI/Lower/Kohistan dated 15.1.2014 and 

substituted Notification of the same date as well as 
notification dated 7.2.2014,   ultra vires of the 

Constitution, void ab-initio, irrational, against 
the norms of justice and malafide, hence with 

no lawful authority and of no legal effect along 
with corresponding amendments brought about 
in the Local Government Act, 2013. 

 

b. Direct the respondents to retain the status 
of Palas Sub-Division intact as it was prior to 
the issuance of impugned  notifications. 

 

c. Grant any other relief which this Hon 'ble 
Court deems appropriate in the facts and 
circumstances of the case." 
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 This petition is accepted in terms that; the 

Notification Nos.1075 and 3283 dated 15.1.2014 

and 7.2.2014, respectively are declared illegal. All 

actions, orders, steps taken by any authority in 

pursuance or in consequence of the impugned 

orders of the Provincial Government are protected 

and preserved for public confidence, unless dealt 

with otherwise in accordance with law, on the 

principle of ‘closed and past transactions’ and the 

doctrine of “de-facto exercise of power by a holder 

of Public office”. 

 
W.P N0.3353-P of 2014. (Zia-ul-Haq's case) 

  The petitioner of the instant writ petition 

praying for; 

"It is, therefore, prayed that on acceptance of this 

writ petition, this Hon 'ble Court may be pleased to 
issue an appropriate writ of quo warranto against 
the respondent No.1 to explain under what authority 
of law he claims to be a Deputy Commissioner of a 
validly created District of Kohistan Lower all 
notifications creating so-called District Kohistan 
Lower be declared as without lawful authority and of 
no legal effect." 

 
 

This petition is dismissed, as the impugned 

action of the Provincial Government is 

administrative in nature, which in the present case 

being not absurd or unreasonable is non-justiciable. 

and thus and keeping in view the Trichotomy of 
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power as provided under the Constitution, this 

Court would not pass any declaration thereon. 

W.P.No.236-A/2014.  (Muhammad  Riaz's case) 
 

 Through the instant writ petition, the 

petitioner seek the following prayer; 

“It is, therefore, most humbly prayed that on 
acceptance of the instant Constitutional petition, 
the impugned advertisement dated 12.3.2014 and 
letter dated 24.2.2014 published/issued by 
respondents No.3 and 4 may graciously be 
declared unconstitutional, illegal, without lawful 
authority and void-ab-initio and the respondents 
further be restrained from acting in their 
respective official capacities unless and until the 
status-quo granted by this honourable Court is in 
field or any other writ/order which is deemed 
appropriate in the circumstances of the case, may 
please be passed/issued." 

 
 

This petition is dismissed, as the impugned 

action of the Provincial Government is 

administrative in nature, which in the present case 

being not absurd or unreasonable is non-justiciable. 

and thus and keeping in view the Trichotomy of 

power as provided under the Constitution, this 

Court would not pass any declaration thereon. 

W.P.No.558-A/2014. (Abdul Sattar's case) 
 

The petitioners of the instant Writ Petition, 

prayed for; 

"It is therefore, humbly prayed that on acceptance 
of this writ petition the impugned notification 
No.REF; 6 lower Kohistan dated 15.1.2014 to the 
extent of declaring the district headquarter Patan 
(within PATA  area) may be declared 
unconstitutional, unlawful, illegal, malafide 
without lawful authority and respondents be 
directed to notify Palas as District headquarter of 
District lower Kohistan. Any other relief which 
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this Honourable Court  deems fit." 
 
 

This petition is dismissed, as the petitioner 

has restricted his challenge to the decision of the 

Provincial Government to declare Pattan, as the 

District Headquarters of District Kohistan (Lower). 

This impugned decision is purely an administrative 

decision, which in the present case being not absurd 

or unreasonable is non-justiciable. and thus and 

keeping in view the Trichotomy of power as 

provided under the Constitution, this Court would 

not pass any declaration thereon. 

CONCLUSION.  

 In view of the reasons stated hereinabove, 

this Court would thus conclude that;  

(I) The Notification Nos.1075 and 3283 

dated 15.1.2014 and 7.2.2014, 

respectively are declared illegal. 

(II) All actions, orders, steps taken by any 

authority in pursuance or in 

consequence of the impugned orders 

of the Provincial Government are 

protected and preserved for public 

confidence, unless dealt with 

otherwise in accordance with law, on 
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the principle of ‘closed and past 

transactions’ and the doctrine of “de-

facto exercise of power by a holder of 

Public office”. 

(III) The decisions of the Provincial 

Government regarding postings and 

transfers of Officers and declaring 

Pattan as the District Headquarter of 

the newly established District Kohistan 

(Lower) are administrative and policy 

decisions, which in the present case 

being not absurd or unreasonable are 

non-justiciable. Hence, this Court 

would not pass any declaration 

thereon.  

Announced. 

Dated.19.1.2016. 

      JUDGE 

 

 

 

      JUDGE 


