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ISHTIAQ IBRAHIM, J.- Since there were divergent 

views of different benches of this court regarding 

interpretation of grant of remissions to the convicts  

by the President of Pakistan under Article 45 of the 

Constitution of the Islamic Republic of Pakistan, 

1973, Anti-Terrorism Act, 1997 and under the 

Prisons Rules, the Hon’ble Chief Justice was pleased 

to constitute the Larger Bench to decide the issue and 

to streamline the matter once for all.   

2. This consolidated   judgment is aimed to 

dispose of all connected  writ petitions filed by the 

convicted prisoners presently confined in different jails 

of the Province, as  in all the writ petitions a common 

question relating to interpretation of  afore referred law 
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governing the grant of  remissions in sentences of 

imprisonment has  been raised. The particulars of the 

writ petitions are:-  

1.  W.P.No.477-A/2018. 
(Gul Zameen -Vs- Government of Khyber 

Pakhtunkhwa through Secretary Home and 

Tribal Affairs, Peshawar and others). 

 

2.   W.P.No.2463-P/2018. 
         (Said-ul-Wahab -Vs- Government of Khyber 

         Pakhtunkhwa through Home Secretary, Civil  

                                                 Secretariat, Peshawar etc). 

 

3.   W.P.No.1097-A/2019. 
         (Muhammad Riaz -Vs- Government of Khyber       

                                                 Pakhtunkhwa through Secretary Home and   

                                                Tribal Affairs, Peshawar and others). 

 

4.   W.P.No.1118-A/2019. 
         (Ijaz Hassan -Vs- Government of Khyber       

                                                 Pakhtunkhwa through Secretary Home and   

                                                Tribal Affairs, Peshawar and others). 

 

 

5.   W.P.No.4783-P/2019. 
        (Muhammad Shafiq -Vs- The State through  

                                                Advocate General Khyber Pakhtunkhwa,  

                                               Peshawar and others). 

 

 

6.   W.P.No.5178-P/2019. 
         (Ahmad Ali -Vs- Assistant Political Agent  

                                                 Mohmand Agency and others). 

 

7.   W.P.No.5717-P/2019. 
         (Shafiq-ur-Rehman -Vs- Government of Khyber       

                                                 Pakhtunkhwa through Secretary Home,  

                                                Peshawar and others). 

 

8.   W.P.No.6048-P/2019. 
         (Shah Wali -Vs- Inspector General, Prison  

                                                 Khyber Pakhtunkhwa, Peshawar and others). 

 

9.   W.P.No.6150-P/2019. 
         (Muhammad Umar -Vs- The State and others). 

 

10.  W.P.No.6529-P/2019. 
         (Ehsan Ullah alias Khabary –Vs- Superintendent  

                                                 Central Prison, Peshawar and others). 

 

11.   W.P.No.1371-P/2020. 
           (Saeed Khan -Vs- Superintendent Central  

                                                   Prison, Mardan and others). 
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12.   W.P.No.2723-P/2019. 
           (Imran and another -Vs- Government of  

                                                  Pakistan through Home Secretary, Peshawar  

                                                  and others). 

 

13.   W.P.No.3029-P/2018. 
         (Malay Khan -Vs- The State through Advocate  

                                                 General, Khyber Pakhtunkhwa and others). 

 

14.   W.P.No.3311-P/2019. 
         (Abdul Ahad -Vs- Superintendent Central  

                                                 Prison, Mardan and others). 

   

Brief of facts of each petition are stated as under; 

3. W.P No.477-A/2018.   The petitioner was 

charged in a criminal case vide FIR No.142 of 2000, 

Police Station Saddar Karachi under sections 364-

A/365-A/34 PPC read with 6(d) ATA, 1997 and after 

conclusion of trial accused was convicted vide 

judgment dated 11.12.2000; that the petitioner filed 

appeal before Honorable Sindh High Court at Karachi 

which was partially allowed and modified and death 

sentence awarded to the petitioner-accused was 

converted into life imprisonment; that the petitioner 

filed jail appeal before the apex Court which was also 

dismissed; that the petitioner was undergoing 

imprisonment for life on the charge of murder (qatl-i-

amd) and confined in Central Jail Haripur; but feeling 

aggrieved of non grant of remissions to which he 

claimed, he was entitled under  the relevant law,  he 

invoked the constitutional jurisdiction of  this  Court 

under Article199 of  the  Constitution of Islamic 
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Republic of Pakistan, 1973, inter alia, in light of 

judgments of  the superior Courts, including  this 

Court  as well as august apex Court and also general 

and special remissions under the prison rules.  

4. W.P No.2463-P/2018.  Petitioner, Said-ul-

Wahab, who was convicted and sentenced under 

section 7 of the Anti-Terrorism Act, 1997, seeks 

remission on the grounds of education qualification, 

good conduct in the jail and also remissions granted by 

various authorities including the President, Chief 

Minister Khyber Pakhtunkhwa, Minister Jailkhanajat, 

Khyber Pakhtunkhwa and Inspector General Prisons, 

Khyber Pakhtunkhwa under the Prisons Rules on 

different occasions in his history ticket by the jail 

authorities. 

5. W.P No.1097-A/2019.  As per writ petition, 

petitioner, Muhammad Riaz, was charged in case vide 

FIR No.96 dated 05.02.2005 under section 17(2)(3) 

and (4) Harabah offences against property 

(enforcement of Hudood) Ordinance, 1979 read with 

section 6/7 of the Anti-Terrorism Act, 1997, and was 

awarded 07 years imprisonment with Rs.50,000/-fine 

payable to the legal heirs of the deceased and was also 

convicted under section 148/149 PPC read with section 

6/7 ATA, 1997, and was awarded two years R.I, vide 
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judgment dated 21.05.2005 by the learned Judge Anti-

Terrorism Court, Hazara Division, Abbottabad. Being 

aggrieved, the petitioner preferred appeal against the 

same before the Hon’ble High Court which was 

modified and the sentences awarded by the learned 

trial Court against the petitioner was enhanced to life 

imprisonment. The petitioner-convict filed appeal 

before the apex Court which was dismissed. Hence, he 

seeks appropriate directions to the respondents to grant 

ordinary, special remission, remissions provided under 

the Prison Act, 1984 and remissions granted by the 

President of Pakistan.  

6. W.P No.1118-A/2019. Ijaz Hassan, petitioner, 

was convicted under section 376 PPC read with 7 ATA 

to imprisonment for 10 years and also fined 

Rs.10,000/- or in-default to undergo 01 month further 

imprisonment for committing Zina-bil-Jabar with the 

minor girl by the learned trial Court/Judge ATC-V 

Daggar at Buner on 15.06.2012. Petitioner filed appeal 

before Hon’ble Peshawar High Court, Mingora Swat 

Bench which was dismissed being time barred, 

therefore, petitioner seeks direction to the respondents 

for grant of remission on the grounds of ordinary as 

well as Special Remissions provided by the Pakistan 

Prison Rules, 1994, grant of all types of remissions 



6 

 

announced by the Federal and Provincial Government 

as well as the jail authorities and remission granted by 

the President of Islamic Republic of Pakistan under 

Article 45 of the Constitution. 

7. W.P No.4783-A/2019. Petitioner, Muhammad 

Shafiq was convicted under sections 121-A, 122 

PPC/11 FCR and under sections 3 and 5 of the 

Explosive Substances Act, 1908 and sentenced to 

undergo 14 years R.I  each and fine of Rs.1 lac or in 

default to further undergo 03 years S.I by the Assistant 

Political Agent Lower Orakzai Agency on 02.05.2013. 

The petitioner filed appeal before Commissioner FCR, 

Kohat Division Kohat which was dismissed vide order 

dated 20.03.2014, therefore, petitioner seeks direction 

to the respondents for remission on the grounds of 

grant of ordinary as well as Special Remissions 

provided by the Pakistan Prison Rules, 1994, grant of 

all types of remissions announced by the Federal and 

Provincial Government as well as the jail authorities 

and remission granted by the President of Islamic 

Republic of Pakistan under Article 45 of the 

Constitution.  

8. W.P No.5178-P/2019.   Ahmad Ali, petitioner, 

was convicted under section 121 of Pakistan Penal 

Code, 1868 read with section 11 of Frontier Crimes 
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Regulation, 1901 as amended in 2011  and sentenced 

to 14 years R.I including the period of detention which 

he has already undergone by the Assistant Political 

Agent, Mohmand Agency on 22.02.2017. The 

petitioner filed criminal revision which was partially 

allowed by learned Fata Tribunal Peshawar on 

27.09.2017 and his sentence was reduced from 14 

years to 10 years, therefore, petitioner seeks direction 

to the respondents for grant of remissions on the 

grounds of ordinary as well as special remissions 

provided by the Pakistan Prison Rules, 1994 and also 

grant of remission on the ground of NAZIRA 

QURAN. 

9. W.P No.5717-P/2019.  According to writ 

petition, petitioner, Shafiq-ur-Rehman was convicted 

by the learned trial Court for life imprisonment and 

serving his sentence while confined in Central Jail 

Kohat, seeks remission on the grounds of education 

qualification, good conduct in the jail and also 

remissions granted by various authorities and the 

President of Islamic Republic of Pakistan.  

10. W.P No.6048-P/2019   According to writ 

petition, petitioner, Shah Wali, was charged in case 

FIR No.683 dated 26.08.2010 under section 5 

Explosive Act, Police Station Risalpur and was 
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convicted and sentenced to 14 years R.I with fine of 

Rs.50,000/- or in-default of payment of fine to further 

undergo for 06 months S.I by learned trial Court/ASJ-

III/JSC, Nowshera vide judgment dated 26.04.2012 

and in case FIR No.51/2010 under section 9-C CNSA, 

he was also convicted and sentenced for life 

imprisonment with a fine of Rs.100,000/-or in default 

to further suffer one year S.I.  The sentence of life 

imprisonment was reduced to 04 years in appeal by 

this Hon’ble Court while the fine amount was 

maintained. The petitioner averred in the petition that 

he has served 09 years in the jail and approached the 

learned trial Court through his brother for 

requisitioning the record for just and proper decision. 

Respondent No.2 has filed report/letter No.7779 dated 

27.09.2019 before the learned trial Court stating 

therein that the petitioner-convict had been sentenced 

under section 5 Explosive Act, therefore he is not 

entitled for any remission as per rules. The learned 

trail Court turned down the application of the 

petitioner-convict in the light of report/letter that the 

whole sentence is not served out. Being aggrieved, the 

petitioner invoked the constitutional jurisdiction of this 

Hon’ble Court under Article 199 of the Constitution of 

Islamic Republic of Pakistani, 1973, seeking directions 
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to the respondents to grant remission on the grounds of 

ordinary as well as special remissions provided by the 

Pakistan Prison Rules, 1994, all types of remissions 

announced by the Federal and Provincial Government 

as well as the jail authorities and remission granted by 

the President of Islamic Republic of Pakistan. 

11. W.P No.6150-P/2019   Petitioner, Muhammad 

Umar, as per writ petition, was arrested by the local 

Political Agent Kurram on 05.03.2001 and was charge 

sheeted under section 302, 307, 148, 149 PPC read 

with OOC 11 FCR. After receiving recommendations 

of council of elders, the Political Administration 

convicted the petitioner-convict alongwith other 

accused under the above sections of law. The 

petitioner filed appeal which was rejected by the 

Commissioner Peshawar while maintaining the 

convictions. Hence, the petitioner seeks remission 

through the instant writ petition on the grounds of 

good conduct in the jail and also remissions granted by 

various authorities including the President, Chief 

Minister Khyber Pakhtunkhwa, Minister Jailkhanajat, 

Khyber Pakhtunkhwa and Inspector General Prisons, 

Khyber Pakhtunkhwa under the Prisons Rules on 

different occasions in his history ticket by the jail 

authorities. 
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12. W.P No.6529-P/2019. The petitioner was 

convicted under 121-A PPC/11 FCR to 12 years R.I 

with fine of Rs.2 lacs or in default of payment of fine 

to 02 years S.I with benefit of section 382-B Cr.P.C by 

Assistant Political Agent, Jamrud vide order dated 

11.05.2017. The petitioner filed appeal before 

Commissioner FCR, Peshawar which was partially 

allowed and sentenced of 12 years reduced to 09 years 

while the remaining sentence of fine remained intact 

vide order dated 21.09.2017. Being aggrieved, 

petitioner-convict filed appeal before Fata Tribunal, 

Peshawar which was also partially allowed and 

sentence of 09 years was reduced to 05 years. 

Therefore, the petitioner seeks remission through the 

instant writ petition on the grounds of educational 

qualification, good conduct in the jail and also 

remissions granted by various authorities including the 

President, Chief Minister Khyber Pakhtunkhwa, 

Minister Jailkhanajat, Khyber Pakhtunkhwa and 

Inspector General Prisons, Khyber Pakhtunkhwa under 

the Prisons Rules on different occasions in his history 

ticket by the jail authorities.  

13. W.P No.1371-P/2020. The petitioner was 

convicted under section 121/121-A PPC/11 FCR and 

sentenced to 10 years R.I with fine of Rs.20,000/- or 
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in-default 06 months S.I with benefit of section 382 (b) 

Cr.P.C. The petitioner-convict challenged his 

conviction in appeal which was dismissed by 

Commissioner FCR, Peshawar vide order dated 

30.03.2017. Being aggrieved, the petitioner-convict 

filed appeal before Fata Tribunal, Peshawar which was 

partially allowed and the sentence of 10 years reduced 

to 07 years R.I. Hence, through the instant writ 

petition, the petitioner seeks grant of ordinary as well 

as special remissions provided in Chapter-8 of the 

Pakistan Prison Rules, 1894, all types of remission 

announced by the Federal Government, Provincial 

Government as well as by the Jail Authority, remission 

announced and conferred by President of Islamic 

Republic of Pakistan under Article 45 of the 

Constitution. 

14. W.P No.2723-P/2019.   As per writ petition, 

petitioners, namely, Imran and Amin Asghar were 

arrested by the ANF authorities on 10.09.2014 and 

later on referred case to the Council of Elders and after 

submission of their award, learned trial Court 

convicted under section 9-C CNSA, 1997 read with 11 

FCR, 1901 and sentenced to undergo 10 years R.I each 

and a fine of Rs.100,000/-or in default of payment of 

fine to further undergo one year S.I.  The petitioner-
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convict filed an appeal before Commissioner FCR, 

Peshawar which was dismissed vide order dated 

29.04.2016. Being aggrieved, the petitioner-convict 

filed criminal revision before learned Fata Tribunal 

FCR which was also dismissed vide order dated 

04.10.2016. The petitioner also filed a review petition 

which was also dismissed. Therefore, the petitioner 

seeks remissions granted by various authorities 

including the President, Chief Minister Khyber 

Pakhtunkhwa, Minister Jailkhanajat, Khyber 

Pakhtunkhwa and Inspector General Prisons, Khyber 

Pakhtunkhwa under the Prisons Rules on different 

occasions in his history ticket by the jail authorities. 

15. W.P No.3029-P/2018. Petitioner, Malay Khan, 

was convicted under section 7-C of Anti Terrorism 

Act, 1997, by the learned Judge Anti Terrorism Court-

II Gujranwala and sentenced to life imprisonment and 

forfeiture of properties alongwith benefit of section 

382-B Cr.P.C. The petitioner filed appeal against his 

conviction before the Hon’ble Lahore High Court, 

Lahore which was dismissed. Being aggrieved, the 

petitioner-convict preferred appeal before Hon’ble 

Supreme Court of Pakistan which was also dismissed 

and now the petitioner is serving his sentence in 

Central Jail, Peshawar. The petitioner was informed by 
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the jail authorities that since he has convicted by the 

Anti Terrorism Court, therefore, he was not entitled to 

any ordinary or special remission granted and allowed 

to other prisoners due to the bar under section 21-F of 

Anti Terrorism Act, 1997, hence, the petitioner seeks 

ordinary/general/special remissions granted by various 

authorities including the President, the Federal 

Government and the Provincial Government on 

different occasions. 

16. W.P No.3311-P/2019. According to the writ 

petition, Abdul Ahad, petitioner, was convicted under 

section 302 PPC and sentenced by the learned trial 

Court to death which was partially allowed and death 

sentence was converted to life imprisonment by this 

Court; that the petitioner alongwith 13 other convicted 

prisoners filed a writ petition No.1151-P/2018 seeking 

directions therein to direct the jail authority for grant 

of all the permissible special, general and educational 

remissions; that after issuance of notice to the 

respondents, respondent No.1 filed his para-wise 

comments wherein plea of the convicted prisoners was 

admitted; that the petitioner has passed his two 

examinations Tarjuma Quran-ul-Karim and HSSC for 

which 02 years and 01 years remission respectively are 

permissible under the jail manual but no remission has 
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been granted, hence the petitioner seeks grant of 

permissible 02 years remissions to the petitioner for 

passing his Tarjuma Quran-ul-Karim, 01 years 

remission to the petitioner for passing HSSC 

examination, all types of general and special 

remissions granted by the Federal Government, 

Provincial Government as well as by the Jail 

Authority.   

17. The learned counsel while appearing on behalf of 

the petitioners have argued that the petitioners are 

entitled to all kinds of remissions including the one 

granted under Article 45 of the Constitution by the 

Worthy President of Pakistan because similar issue has 

been decided not only by the august Supreme Court of 

Pakistan in cases titled Haji Abdul Ali vs Haji Bismillah 

and 3 others (PLD 2005 Supreme Court 163) and Haji 

Abdul Malik and others vs The State and others (PLD 

2006 Supreme Court 365) but the same ratio has also 

been consistently followed by this Court which is 

reflected in the judgments of this Court passed in W.P          

No. 185-B of 2015 dated 04.04.2016, W.P No. 62-B of 

2012 dated 25.02.2015, W.P No. 488-B of 2016 dated 

09.05.2017 and W.P No. 763-P/2018 dated 20.06.2018.  

18. The learned Additional Advocate General while 

controverting the arguments of learned counsel for the 
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petitioners has argued that as evident from the 

comments of the respondents No. 1, 2 & 3, the 

remissions granted under Article 45 of the Constitution 

are not applicable to the prisoners who have been 

convicted for murder. 

19. Arguments heard and record of the case was 

perused with the valuable assistance of learned counsel 

for the petitioners and learned Additional Advocate 

General for the respondents. 

20. According to section 2 (5) of the Prisons 

Act, 1894 “ Remission system” means the Rules 

for the time being in force regulating the award of 

marks to, and the consequent shortening of 

sentences of prisoner in jails.  However, the grant 

or refusal of remission in sentence is provided 

either under the Prisoner Rules or various statutes, 

whereas article 45 of the Constitution of Islamic 

Republic of Pakistan empowers the President of 

Pakistan to grant remission to the convicted 

prisoners. Thus the grant of remission can be 

classified as remission under the Constitution, Act 

of Parliament and the Prisoners rules. We take up 

each class of remission for our discourse as 

following:-  



16 

 

Presidential remissions  

21. Adverting to the writ petitions wherein the 

petitioners convicted under different provisions  of   

law have sought the indulgence of this court for the 

grant of presidential remissions by the Worthy 

President of Pakistan under Article 45 of the 

Constitution. Two Notifications were produced before 

us regarding the remissions granted by the Worthy 

President of Pakistan under Article 45 of the 

Constitution. For reference the relevant notifications 

are reproduced here as under:- 

(a) 

  F. No. 8/6/2013-Ptns 

Government of Pakistan 

Ministry of interior 
 

                    Islamabad, the 07
th
 January, 2014 

To: 
      The Home Secretaries, 

      Government of Balochistan, Gilgit-Baltistan,   
       Khyber Pakhtunkhwa (KPK), Punjab, Sindh,   
       Quetta, Gilgit, Peshawar, Lahore, Karachi.  

 
 

 Subject:-     SPECIAL REMISSION IN SENTENCES ON THE  

         OCCASION OF EID-UL-AZHA, 2013. 

 

         I am directed to say that the President, in exercise 

of powers, under Article 45 of the Constitution of Islamic Republic of 

Pakistan, 1973, on the advice of the Prime Minister, has been pleased to 

grant special remission in sentences on the occasion of Eid-ul-Azha, 2013 

as under:-   

I. Special remission of 90 days to the prisoners convicted for 

life imprisonment except those convicted for murder, 

espionage, anti-state activities, sectarianism, Zina (Sec. 10 

Offence of Zina (Enforcement of Hudood), Ordinance, 1979 

(also under sec. 377 PPC), robbery (Sec. 394 PPC), dacoity 

(Sec. 395-396 PPC), kidnapping/ abduction (Sec. 364-A & 

365-A PPC) and terrorist acts (as defined in the Anti-

Terrorism (Second Amendment) Ordinance, 1999 (No. XIII 

of 1999).    

II. Special remission for 45 days to all other convicts except 

the condemned prisoners and also except those convicted of 

murder, espionage, subversion, anti-state activities, terrorist 

act (as define in the Anti-Terrorism (Second Amendment) 

Ordinance, 1999 (No. XIII of 1999), Zina (Sec. 10 Offence of 

Zina (Enforcement of Hudood), Ordinance, 1979 (also under 

sec. 377 PPC), kidnapping/abduction (Sec. 364-A & 365-A 

PPC), robbery (Sec. 394 PPC), dacoity (Sec. 395-396 PPC) 
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and those undergoing sentences under the Foreigners Act, 

1946. 

III. Special remission at sub-paras i & ii above will be 

admissible provided that the convicts have undergone 2/3rd 

of their substantive sentence of imprisonment.    
 

(b) 

 COPY OF MINISTRY OF INTERIOR, GOVERNMENT OF 

PAKISTAN ISLAMABAD LETTER F.NO. 8/6/13-PTNS  

DATED 13.08.2014  
      

 Subject:-     SPECIAL REMISSION IN SENTENCES ON THE  

          OCCASION INDEPENDENCE DAY (14TH AUGUST    

                                       2014). 

 

         I am directed to say that the President, in exercise 

of powers, under Article 45 of the Constitution of Islamic Republic of 

Pakistan, 1973, on the advice of the Prime Minister, has been pleased to 

grant special remission in sentences on the occasion of Independence Day 

(14th August 2014) as under:-   

I. Special remission of 90 days to the prisoners convicted for 

life imprisonment except those convicted for murder, 

espionage, anti-state activities, sectarianism, Zina (Sec. 10 

Offence of Zina (Enforcement of Hudood), Ordinance, 1979 

(also under sec. 377 PPC), robbery (Sec. 394 PPC), dacoity 

(Sec. 395-396 PPC), kidnapping/ abduction (Sec. 364-A & 

365-A PPC) and terrorist acts (as defined in the Anti-

Terrorism (Second Amendment) Ordinance, 1999 (No. XIII 

of 1999).    

II. Special remission for 45 days to all other convicts except 

the condemned prisoners and also except those convicted of 

murder, espionage, subversion, anti-state activities, terrorist 

act (as define in the Anti-Terrorism (Second Amendment) 

Ordinance, 1999 (No. XIII of 1999), Zina (Sec. 10 Offence of 

Zina (Enforcement of Hudood), Ordinance, 1979 (also under 

sec. 377 PPC), kidnapping/abduction (Sec. 364-A & 365-A 

PPC), robbery (Sec. 394 PPC), dacoity (Sec. 395-396 PPC) 

and those undergoing sentences under the Foreigners Act, 

1946. 

III. Special remission at sub-paras i & ii above will be 

admissible provided that the convicts have undergone 2/3rd 

of their substantive sentence of imprisonment.    
 

22. Under Article 45 of the Constitution of the 

President of Pakistan enjoys unfettered powers to grant 

remissions in respect of offences and no clog 

stipulated in piece of subordinate legislation can 

abridge this power of the president. However when the 

notification by itself has categorized the availability of 

remission to a particular class of prisoners and 

withheld its application to another class then this Court 
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cannot add or omit to the said notification unless the 

same is contrary to law and discriminatory.   

23. The question of refusal of remission granted by 

the President of Pakistan under Article 45 of the 

Constitution of the Islamic Republic of Pakistan, 1973, 

to particular class of convicts is justified and has been 

adjudicated by the seven member bench of the august 

Supreme Court of Pakistan in Nazar Hussain’s case 

reported as PLD 2010 Supreme Court 1021 in the 

following words:- 

 

“41. It has been a consistent view of this 

Court that classification is permissible 

provided that the same is backed by law, 

rules or is based on reasonable differentia. 

For the exercise of authority in Article-45 

of the Constitution, classification of 

convicts on the basis of accusation is 

permissible as the President may, inter-

alia, like to grant remissions to those who 

are not accused of heinous offences and 

may refuse it to those accused of serious or 

terrorism related offences. In the remission 

policy under consideration (See Para-24 

above), a class of convicts involved in 

“heinous crimes” have been excluded from 

the benefit of remissions. As explained in 

Paragraph-24 & 25, most of these 

exclusions are backed by law, rule or an 

intelligible differentia. The classification is 

reasonable and applies equally to 

convicts/prisoners similarly placed. This 
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differentia is not hit by equality clause of 

the Constitution.”   

 

 In paragraph-43, the august Supreme Court of 

Pakistan has observed that:- 

“A classification made by the competent 

authority on the basis of intelligible 

differentia qua accusation/ nature of 

offences or on the basis of law or rules 

reflecting the same, is permissible and 

would not be derogatory to the 

Constitution.” 

 

24. There is an intelligible differentia and 

considerable distinction between the two categories of 

convicted prisoners, the Worthy President of Pakistan 

can exclude the applicability of remissions to those 

convicted prisoners who were involved in heinous 

crimes and they could not claim at par treatment with 

rest of the prisoners. In this regard reliance is placed 

on a judgment of Division Bench delivered in W.P 

No.103-M/2018, titled “Abdul 

Wahab..Vs..Government of Khyber Pakhtunkhwa 

and others”. 

 Thus, we hold that the Presidential remission 

under Article 45 of the Constitution will not be 

applicable to the prisoners who have been specifically 

excluded by the Notifications granting remissions. 

Needless to mention here that the rest of the remissions 
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both general and special to which the petitioners are 

entitled shall be granted to them within a month from 

receipt of this order. 

25. Moving on to the remission being granted 

under the Prison Rules. Chapter 8 of Prison Rules 

caters for the remission system, wherein, Rule 201-A 

and Rule 214-A places embargo to the grant of 

ordinary and special remissions to person convicted 

under the charge of espionage/anti state activities and 

the same has been left to the discretion of the 

concerned Provincial Government. Remissions has 

been specified under Rule 200 as ordinary and Special 

remissions categorized in Rule 214 of the ibid rules 

which reads asunder; 

Ordinary Remissions. 

i. any sentence of rigorous imprisonment 

amounting to less than four months; 

ii. any sentence of simple imprisonment, except 

for any continuous period not being less than 

one month, during which the prisoner labours 

voluntarily; and 

iii. any sentence of rigorous imprisonment in 

default of payment of fine; provided that if this 

sentence is in addition to a substantive sentence 

of four months or more, ordinary remission 

shall be earned in respect of such sentence.  

Explanation I.—If a prisoner’s sentence or total of 

sentences is reduced on appeal to less than four 
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months, he shall cease to be eligible for ordinary 

remission under these rules and any remission that he 

may have earned prior to the reduction of sentence or 

sentences shall be cancelled. 

 

Explanation II.—When a sentence of less than four 

months has, by subsequent conviction or convictions 

or otherwise, been raised to a sentence of four months 

or more, the prisoner shall be credited with ordinary 

remission from the first day of the calendar month 

following the month in which he was admitted to a 

prison on his first or original conviction. 

Special remissions.   

i. Marked diligence in teaching other prisoners to 

read and write; 

ii. Special proficiency in learning to read and write 

or passing an examination; 

iii. Marked success in teaching a handicraft; 

iv. Special excellence in work or greatly increased 

out-turn of work of good quality; 

v. Protecting a Prison Officer or a prisoner from 

attack; 

vi. Special assistance to an Officer of the prison in 

case of an out-break of fire or similar 

emergency; 

vii. Special economy in the use of clothes; 

viii. Assisting in detecting or preventing breaches of 

prison discipline or regulations; and  

ix. Regular Prayers and observance of Fasts during 

Ramzan. 

 

Educational Remissions. Rule 215 provides for grant 

of education remissions and a detail of the same has 
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been given in its tables which have been adopted by 

almost all the Provinces. Education remissions is an 

independent provision of the Prison Rules which is 

neither covered by section 201 (ordinary remissions) 

nor section 214 (special remissions). Section 201-A 

and 214-A places embargo on the grant of ordinary 

and special remissions only while there is nothing in 

the above mentioned provisions qua the refusal of 

education remissions and its seems quite logical and 

reasonable for the reason that those persons who are 

convicted of the offences referred above can transform 

themselves into good citizens by getting proper 

education, so they can lead a respectable and changed 

life after serving the sentence. In view of the above, 

the refusal of education remissions under rule 201-A 

and 214-A would not be applicable to the prisoners 

undergoing the sentence for the offences of 

espionage/anti state activities except in those cases 

wherein the particular law has placed clog on the same 

in unequivocal terms.    

26. W.P No.477-A/2018. In this writ petition, the 

petitioner has challenged the applicability of bar 

contained in section 21 (f) of the Anti-Terrorism Act, 

1997, which bars the extension of remission to person 

convicted under the Act ibid. It is the case of the 
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petitioner, that he was convicted prior to the 

introduction of Section 21 (f) ibid, therefore the said 

bar shall not attract to his case.  Section 21 (f) of the 

Anti-Terrorism Act, 1997, was enacted by virtue of an 

amendment by way of Anti-Terrorism (Amendment) 

Ordinance (XXXIX), 2001 dated 15.08.2001 while the 

occurrence in the present case has taken place on 

28.09.2000 whereas the judgment was passed by the 

trial Court on 11.12.2000 prior to the enactment of this 

provision. More-so, there is nothing in the Act 

regarding the application of the Act retrospectively and 

even otherwise since this section infringes the 

fundamental right of the petitioner for granting 

remissions, so the same cannot be interpreted 

retrospectively and the petitioner is entitled to all the 

remissions notwithstanding the provision of Section 21 

(f) of the Anti-Terrorism Act, 1997.  Indeed it is 

settled law that the penal law or the law curtailing 

citizen’s right cannot operate retrospectively. 

According to Article 12 of the Constitution no penal 

law shall be enacted which shall have retrospective 

effect and according to the rules of interpretation of 

statutes any law which affects or impairs any vested 

right or creates a new obligation, or imposes a new 

duty, or attaches a new disability in respect to 
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transaction and consideration already passed are not to 

be interpreted retrospectively.  

 According to Maxwell on the Interpretation 

of Statutes Twelfth Edition--- One of the most well-

known statements of the rule regarding retrospectivity 

is contained in this passage from the judgment of R. S. 

Wright J. in Re Athlumney: “Perhaps no rule of 

construction is more firmly established than this---that 

a retrospective operation is not to be given to a statue 

so as to impair an existing right or obligation, 

otherwise than as regards matter of procedure, unless 

that effect cannot be avoided without doing violence to 

the language of the enactment. If the enactment is 

expressed in language which is fairly capable of either 

interpretation, it ought to be construed as prospective 

only.” The rule has, in fact, two aspects, for it 

“involves another and subordinate rule, to the effect 

that a statute is not to be construed so as to have a 

greater retrospective operation than its language 

renders necessary.”  

 Crawford’s Statutory Construction, Chapter 

XXV prospective and retrospective operation page 

562 Section 277.   In General.---Retroactive legislation 

is looked upon with disfavor, as a general rule, and 

properly so because of its tendency to be unjust and 
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oppressive. This disfavor is so great that some of our 

state constitutions contain provisions which expressly 

prohibit the enactment of retrospective legislation. 

Nevertheless, even in the absence of constitutional 

provisions of this character, statutes, with but few 

exceptions, should, if possible, be construed so that 

they will have only prospective operation. Indeed, 

there is a presumption that the legislature intended its 

enactments to have this effect---to be effective only in 

future. This is true because of the basic presumption 

that the legislature does not intend to enact legislation 

which operates oppressively and unreasonably; and 

retrospective laws will generally have such operation. 

Consequently, in the absence of any indication in the 

statute that the legislature intended for it to operate 

retroactively, it must not be given retrospective effect. 

It perchance any reasonable doubt exists, it should be 

resolved in favor of prospective operation. In other 

words, before a law will be construed as retrospective, 

its language must imperatively and clearly require such 

a construction.  

27. The judgment cited at the bar by the learned 

counsel for the petitioner reported as PLD 2010 

Lahore 428 titled, “HAMMAD ABBASI Versus 

SUPERINTENDENT,  JAIL”, vide which the 
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Hon’ble Lahore High Court declared the provisions of 

Section 21-F of the Anti Terrorism Act, 1997 as ultra 

vires of the Constitution which was challenged before 

Hon’ble apex Court and the same was overruled and 

the case was remanded to Hon’ble Lahore High Court 

in case reported as PLD 2013 Supreme Court 223 

titled, “SUPERINTENDENT CENTRAL JAIL, 

ADYALA, RAWALPINDI Versus HAMMAD 

ABBASI”. Similarly the judgment of Baluchistan High 

Court reported as 2018 PCrLJ 148 titled, 

“MUHAMMAD alias KHUDA Bakhsh Versus ATC 

MAKRAN AT TURBAT and 2 others”, declared the 

provisions of section 21-F of the Anti Terrorism Act as 

ultra vires the Constitution which is mainly based on 

the judgment rendered by the Hon’ble Lahore High 

Court in case reported as PLD 2010 Lahore 428 titled, 

“HAMMAD ABBASI VS. SUPERINTENDENT, 

CENTRAL ADYALA JAIL, RAWALPINDI”, and the 

same case was overruled by the Hon’ble apex Court as 

reported in PLD 2013 Supreme Court 223 titled, 

“SUPERINTENDENT CENTRAL JAIL, ADYALA, 

Vs. HAMMAD ABBASI”. So with profound respect 

the judgments of both the High Courts are legally 

overruled and not binding on any Court of law. More-

so, after remand of the case PLD 2010 Lahore 428 
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titled, “HAMMAD ABBASI VS. 

SUPERINTENDENT, ADYALA JAIL”, the case was 

dismissed by the Hon’ble Lahore High Court on 

18.10.2017 for non prosecution. In such situation none 

of the judgments referred by learned counsel for the 

petitioners can be followed by this Court and for 

practical purposes the judgment of Hon’ble Lahore 

High Court was not in field when the Hon’ble 

Baluchistan High Court followed the same. In view of 

the above, we will not follow the ratio of the overruled 

judgment of the Hon’ble Lahore High Court as well as 

that of subsequent judgment of the Hon’ble 

Baluchistan High Court. 

28. This rule is also subject to the rider that in all 

cases regard must be had to the predominant purpose 

of the legislation which is to be constructed. But the 

presumption against a retrospective construction has 

no application to enactments or provisions in an 

enactment which affect only the procedure. In all such 

cases, the general principle is that they are 

retrospective unless there is some good reason to hold 

against that view. Therefore, where the Legislature 

gives a new remedy for enforcing rights, the remedy 

would extend to right which had accrued before the 

new remedy had been provided.   
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29. W.P No.6150-P/2019.  In this petition, the 

Petitioner has sought the constitutional jurisdiction 

of this court seeking directions that his convictions, 

which was awarded on two counts should run 

concurrently. Petitioner, Muhammad Umar alongwith 

other co-accused was arrested by the local Political 

Agent Kurram on 05.03.2001 and was charge sheeted 

under sections 302, 307, 148, 149 PPC read with OOC 

11 FCR. After receiving recommendations of council 

of elders, the Political Administration convicted 

Muhammad Umar petitioner-convict alongwith other 

co-accused, namely, Shah Zal, Tariq shah, Hakeem 

Khan and Faraz Khan (absconding) under sections 302 

PPC read with 11 F.C.R to undergo 14 years R.I each 

under each count and also to pay a fine of Rupees five 

lacs each or in default to suffer further R.I for a term of 

five years each and for a term of 10 years under 

section 307 PPC (two counts) each. It was also ordered 

that both the sentences are to run consecutively.  The 

petitioner filed appeal which was rejected by the 

Commissioner Peshawar while maintaining the 

convictions. Therefore, the petitioner seeks remission 

on the grounds as mentioned in brief facts of the writ 

petition.  

30.  It is by now well embedded and deeply 
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entrenched universal principle of law that while 

interpreting the provision of punitive law, Courts are 

required to strive in search of an interpretation, which 

prefer the liberty of a person instead of curtailing the 

same and that too unreasonably and unfairly unless, 

the statutory law clearly directs otherwise. 

31. Besides the provisions of section 35, Cr.P.C. the 

provisions of, section 397, Cr.P.C. altogether provide 

entirely a different proposition widening the scope of 

discretion of the Court to direct that sentences of 

imprisonment or that of life imprisonment awarded at 

the same trial or at two different trials but 

successively, shall run concurrently. Once the 

Legislation has conferred the above discretion in the 

Court then in hardship cases, Courts are required to 

seriously take into consideration the same to the 

benefit of the accused so that to minimize and liquidate 

the hardship treatment, the accused person is to get and 

to liquidate the same as far as possible. In a situation 

like the present one, the Court of law cannot fold up its 

hands to deny the benefit of the said beneficial 

provision to an accused person because denial in such 

a case would amount to a ruthless treatment to him/her 

and he/she would certainly die while undergoing such 

long imprisonment in prison. Thus, the benefit 
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conferred upon the petitioner-convict through amnesty 

given by the Government, if the benefit of directing 

the sentences to run concurrently is denied to 

him/them, would brought at naught and ultimately the 

object of the same would be squarely defeated and that 

too, under the circumstances when the provision of 

S.397, Cr.P.C. confers wide discretion on the Court 

and unfettered one to extend such benefit to the 

accused in a case of peculiar nature like the present 

one. Thus, construing the beneficial provision in 

favour of the accused would clearly meet the ends of 

justice and interpreting the same to the contrary would 

certainly defeat the same.  

32. It is also hard and fast principle relating to 

interpretation of criminal law, which curtails the 

liberty of a person that it should be construed very 

strictly and even if two equal interpretations are 

possible then the favorable to the accused and his 

liberty must be adopted and preferred upon the 

contrary one. Reliance is placed on PLD Supreme 

Court 15, titled “Mst. Shahista Bibi and 

another..Vs..Superintendent, Central Jail, Mach 

and 2 others”. In the light of above judgment the 

sentences awarded to the petitioner-convict shall be 

treated concurrently instead of consecutive.  
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33. All the above petitions are disposed of in the 

above terms, however, before parting with the 

judgment it is also desirable that the Provincial 

Government and the Jail Authorities shall consider the 

cases of the convicts covered by rule 140 (ii) and 143 

of the Prison Rules and other enabling provisions 

which confer powers on the jail authorities and 

provincial government for consideration of cases under 

section 401 PPC which will of course serve the 

purpose of law and will substantially reduce the 

pressure of overcrowding in jails.         

  Announced on.  

  Dated       .05.2020. 
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